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ABSTRACT 
A discussion has begun around this country regarding educational access for all, overall 
declining enrollment at institutions of higher learning, and the impact of seemingly race-neutral 
Federal Financial Aid laws on the rate of declining enrollment.  Scholars and legislators have just 
begun to discuss the discriminatory effect, intentional or not, that these laws may cause for stu-
dents, and may thus impact on the enrollment rates.  At of the time of this dissertation, which be-
gan in August of 2012 and concluded in January of 2017, there had not yet been a significant 
study focusing on this area of research in education, and especially not one that used case law 
and other legal research to investigate this issue in particular. Thus, this dissertation, the first in-
depth study of its kind, is significant for that reason alone.  This dissertation has the purpose of 
exploring case law, legislation, and statutes as they relate to the growing educational debate;   
investigating journal articles and public outcry over these laws; and reviewing what could be a 
major setback in America for minorities seeking access to a higher education.    It could also be a 
major blow to public institutions, especially those minority serving institutions, like Historically 
Black Colleges and Universities (‘HBCUs’) that depend greatly on financial assistance from the 
federal government to operate their colleges and universities. 
 This dissertation provides information that educators, legislators, parents, and students 
can use to improve the state of declining enrollment in higher education for minority students 
based on loss of financial resources so imperative to this student population’s access to higher 
education.  It seeks to educate the reader, explore the finding of these issues, and review the out-
comes of the findings.   The significance of its findings can be used by policymakers to create or 
revise current Federal Financial Aid policies, by educators to continue the discourse of diversity 
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and financial needs of the academy for the student and for the university, and by parents and stu-
dents to strive toward continual and improved access, not denial, of educational fulfillment and 
career goals that higher education can provide for years to come.  The study found that there is 
indeed a need for a more in-depth study of the cause and effect of what appears to lead to a con-
clusion that there has been a disparate impact, a practice or policy that has a disproportionately 
discriminatory adverse effect on a protected class, on minority students in higher education that 
has occurred because of the economic disparity resulting from the changes in Title IV financial 
aid.  This economic disparity is one of the catalysts that has contributed to the declining enroll-
ment of minority students at colleges and universities.  Furthermore, the declining enrollment has 
resulted in an adverse financial effect, with such a huge adverse financial effect on some that 
they have closed for business or are near closing.  American institutions of higher education are 
now needing to develop and implement innovative strategic recruiting plans for new students as 
well as offer creative financial incentives to students, including increased scholarship money, 
sliding scale and/or tuition-free options in order to reverse this declining enrollment.  This study 
also found that those colleges and universities that are able to make these adjustments to this dis-
parate impact on minority student declining enrollment will have the best chance of reversing 
this trend and ultimately thriving, or at least surviving.  The author presents recommendations for 
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The Chronicle of Higher Education reported that, after years of growth, enrollment in 
college dropped slightly in the fall of 2011, according to a report of preliminary data from that 
year released in October of 2012 by the U.S. Department of Education.1In the U.S. Department 
of Education’s report, the preliminary data on enrollment at nearly 7,000 colleges that receive 
federal student aid under Title IV of the Higher Education Act, indicated that about 18.62 million 
undergraduates were enrolled in such institutions in 2011, down from 18.65 million the year be-
fore.2 Additionally, the report indicates that changes in federal financial aid and state budget cuts 
have reduced capacity to provide financial aid to students at some public institutions. In fact, 
state support for higher education has decreased over the past 20 years, and according to the 
State Higher Education Executive Officers, in fiscal year 2011, the per-pupil funding for public 
universities was $6,290, the lowest in more than 25 years.3  Enrollment during this time has de-
creased while the average tuition in public universities has tripled according to the College 
Board.  According to the College Board, “The average published tuition and fees at public four-
year colleges and universities increased by 31% beyond the rate of inflation over the five years 
from 2002-03 to 2007-08, and by another 27% between 2007-08 and 2012-13.”4 Some scholars 
predict that the consumer will become a commodity and institutions of higher education will 
                                                 
1 (Supiano, 2012) 
2 (U.S. Department of Education, 2012) 
3 (State Higher Education Executive Officers, 2011) [in conjunction with the research of the National Center for 
Education Statistics in the U.S. Department of Education,] 




compete for the best students which will ultimately mean the cost of tuition will soon decrease in 
order to increase enrollment.5 
As found in the recent report, “The Condition of Education,” by the National Center of 
Education Statistics of the U.S. Department of Education, enrollment for Black, non-Hispanic 
students is down about 1 percent and decline in enrollment by other minority groups is also re-
ported.6  Currently, Black non-Hispanics, Hispanics, and American Indians/Alaska Natives tend 
not to go to college at the same rates as their White non-Hispanic and Asian/Pacific Islander 
peers.7 The Western Interstate Commission on Higher Education (WICHE) 2012 report, “Knock-
ing at the College Door: Projections of High School Graduates,” takes this further and concludes 
that “…historically Hispanics, along with Black non-Hispanics and American Indians/Alaska 
Natives, have been less well-prepared academically and have had less access to financial re-
sources to help them pay for college….” as two major factors leading to the decline in enroll-
ment in institutions of higher education by minority students.8 
One major factor mentioned by WICHE is the fact that historically minority students 
have had less access to financial resources to help them pay for college, and often are more de-
pendent on federal funding for loans and grants in order to enroll in college.9 There have been 
recent changes in federal financial aid that have included stricter guidelines for loans and grants, 
causing students to be increasingly challenged to satisfying the requirements for receiving the 
loans and grants.  These changes, along with the unavoidable social changes due to the economy, 
including the recession, have caused many students to reconsider whether they can afford the 
                                                 
5 (Moody's Investor Service, 2013) 
6 (U.S. Department of Education, National Center for Education Statistics, 2013) 
7 (Western Interstate Commission for Higher Education, 2012) 
8 (Western Interstate Commission for Higher Education, 2012) 




price of higher education. According to a recent article in the Associated Press, Feds' Loan 
Changes Hamper Black College Enrollment, “…thousands of students who unexpectedly ei-
ther had to stay at home, transfer to a less expensive school or find new money when the 
U.S. Department of Education quietly changed how it evaluated the credit of parents apply-
ing for a federal PLUS loan.”10  This trend of declining enrollment of minority students in 
higher education, as depicted by the reports above, shows grave concern for higher educa-
tional access and degree attainment for these students. 
 
Statement of the Problem 
The declining enrollment in higher education has some of its roots in the economic 
recession, but changes in the federal financial aid regulations have also played a great role 
in the drop in enrollment rates, a drop that seemingly has a disparate impact on minority 
students.  This issue of enrollment decline and disparate impact is prevalent in many institu-
tions of higher education around the U.S., but many of the colleges hit the hardest seem to 
be those with higher proportions of minority students, especially HBCUs.   
The Consolidated Appropriations Act, 2012 (Public Law 112-74) was signed into law by 
President Obama on December 23, 2011.11 This new law, at the time, made significant changes 
to the student financial aid programs authorized under Title IV of the Higher Education Act of 
1965, as amended.12  As a result, a number of new requirements for federal student aid programs 
                                                 
10 (Vergakis, 2013) 
11 (Department of Defense Appropriations Act, 2012, 2011) 




became effective July 1, 2012.  The new requirements per The Consolidated Appropriations Act, 
2012 are as follows13: 
1. High School Diploma or GED Eligibility – The only approved methods of 
proving eligibility are either a High School Diploma, or a GED, or recognized 
home school equivalent.14 
 
2. Pell Grant Eligibility – Although the maximum amount of Pell Grant remains 
the same at $5,550, the maximum number of semesters a student is eligible to 
receive the Pell Grant is 12 semesters down from 18 semesters, and effective 
immediately in Fall 2012.  This is down from the previous 18 semesters of el-
igibility.  Students who have reached or exceeded their 12 semester limit by 
July 1, 2012, will not be eligible for Fall 2012 Pell Grant funding.15 
3. Expected Family Contribution (EFC) – It has been amended to reduce the in-
come threshold for an automatic zero expected family contribution (EFC) 
from $30,000 to $23,000 for both independent and dependent students.16 
4. Subsidized Stafford Loans – Subsidized Stafford loans will no longer be 
available for graduate and professional students.  Although, graduate and pro-
                                                 
13 IFAP letter Jan 18, 2012. 
14 (National Center for Higher Education Management Systems (NCHEMS), 2012) 
15 (National Center for Higher Education Management Systems (NCHEMS), 2012) 





fessional students will be eligible for up to $20,500 in unsubsidized Stafford 
loans per academic year.17 
5. Direct Loan Interest Rate Subsidy – The Stafford loan origination fee will in-
crease from 0.5% to 1% and the Graduate PLUS and Parent PLUS loans will 
increase from 2.5% to 4%. Additionally, Parent PLUS loans will require a 
credit check on all parents seeking this loan.18 
6. Undergraduate Direct Subsidized Loan Interest Rates – The interest rate on 
the loan will increase from a rate of 3.4% to a rate of 6.8% once the student 
graduates or is no longer enrolled.19 
7. Grace Period Interest – During the grace period, students are required to pay 
the interest.  If the interest is unpaid, the interest will be capitalized.20 
The changes in the federal financial aid regulations have played a great role in the drop in 
enrollment rates, a drop that seemingly has a disparate impact on minority students.  This issue 
of disparate impact of enrollment decline on minority students is prevalent in many institutions 
of higher education around the U.S., but many of the colleges hit the hardest seem to be those 
with higher proportions of minority students, especially HBCUs.  This decline is not only hurting 
the budget of these schools, but is actually causing many institutions to be faced with serious fi-
nancial concern for the continuation of the school. 
                                                 
17 (Department of Defense Appropriations Act, 2012, 2011) 
18  (Department of Defense Appropriations Act, 2012, 2011) 
 
19 (Department of Defense Appropriations Act, 2012, 2011) 





Purpose of the Study 
Reportedly there is a significant decline in enrollment of minority students at institutions 
of higher education.  This decline seems to be a result of numerous economic factors including 
changes in the economy through a recession, and through drastic changes in the Title IV Federal 
Financial Aid policies.  This study will discuss the definition and merit of Disparate Impact Dis-
crimination Law.  It will explain how through the Disparate Impact Theory the impact of race-
neutral federal financial aid policy changes on minorities in education is disparate and ultimately 
discriminatory.  This study will 1) explore recent disparate impact claims in higher education 
against the government and 2) review whether we will see an increase in such claims. Further, 
this study will determine a) if these changes continue to cause an overwhelming impact on mi-
nority student enrollment, as we saw with race-neutral educational admission practices which 
ultimately created a need for Affirmative Action programs in education, and b) whether public 
institutions and HBCU’s or minority serving institutions will make their own policy and pro-
grammatic changes to affect and reverse the current enrollment decline. 
 
Research Questions 
 This study explores the case law and literature concerning the state of declining minority 
student enrollment trends at institutions of higher education and explores whether these declining 
enrollment trends are a result in part, or in whole, due to the changes in Title IV Federal Finan-
cial Aid available to students pursuing an advanced degree.  This study also reviews whether 




cation, have caused social injustice to educational attainment, and have thus have caused a dis-
criminatory outcome on enrollment.  
 In order to explore these issues, review the outcomes, and analyze the consequences, this 
study is guided by the following research questions: 
1. What accounts for the disparate impact on enrollment of minority students in higher 
education?  
2. What does the case law and literature say about the impact on minority enrollment af-
fect various institutions such as public universities, private universities and HBCUs?  
3. What policy and programmatic changes can lead to a reversal of enrollment decline? 
In order to answer these important questions, a few other background questions must first 
be investigated through a review of literature from a historical and legal perspective so that there 
is an understanding of the main research questions above.  And these questions are: 
1. What were the Title IV Federal Financial Aid policy changes in 2012? 
2. What is Disparate Impact Theory? 
3. What are the minority student enrollment trends in higher education since the Title IV 
Federal Financial Aid policy changes in 2012? 
4. What is the impact of declining enrollment on university operations, particularly His-








Significance of the Study 
 
A discussion has begun around this country regarding educational access for all, declin-
ing enrollment overall at institutions of higher learning, and how race-neutral Federal Financial 
Aid laws have had impact on the rate of declining enrollment.21  Scholars and legislators have 
just begun to discuss the discriminatory effect, intentional or not, that these laws may cause   
students, and thus may have an impact on the enrollment rates.22  As of the time of this study, 
which began in August of 2012 and concluded in January of 2017, there had not yet been a sig-
nificant study focusing on this area of research in education, and especially not one that used 
case law and other legal research to investigate this issue in particular. Thus, this study, the first 
in-depth study of its kind, is significant for that reason alone, but is also significant because it is 
explorative of case law, legislation, statutes and the like as they relate to the growing educational 
debate, journal articles, and public outcry over these laws; and interpretive about what could be a 
major setback in America for numerous minorities seeking access to a higher education.    It 
could also be a major blow to public institutions, especially those that minority serving institu-
tions, like HBCUs, that depend greatly on the financial assistance from the federal government to 
operate their colleges and universities. 
This study provides information that educators, legislators, parents, and students can use 
to improve the state of declining enrollment in higher education for minority students based on 
loss of financial resources so imperative to this student population’s access to higher education.  
It seeks to educate the reader, explore the finding of these issues, and review the outcomes of the 
                                                 
21 (Western Interstate Commission for Higher Education, 2012) 




findings.   The significance of its findings can be used by policymakers to create or revise current 
Federal Financial Aid policies, by educators to continue the discourse of diversity and financial 
needs of the academy for the student and for the university, by parents and students to strive to-
ward continual and improved access, not denial, of educational fulfillment and career goals that 
higher education can provide for years to come. 
Limitations of the Study 
 This study is limited to the exploration and review of case law, legislation, articles and 
data relating to enrollment trends, as seen after the changes in Federal Financial Aid policies 
made in July of 2012, of minority students who are currently enrolled, previously enrolled, or 
intended to enroll (by their own affirmation) at four-year public institutions and a sampling of 
Historically Black Colleges and Universities from 2012 - 2016.  Its findings, therefore, are not 
intended to provide generalizations concerning enrollment trends of all minority students across 
the United States of America, but rather are limited in use to understanding and explaining how 
changes in laws affect the enrollment of African-American minority students in particular, who 
are either first-generation or lower to middle-income or otherwise dependent upon Federal Fi-
nancial Aid to enroll in college.  Therefore, when the word “minority” is used to identify a sub-
set group of students, “minority” is intended to only refer to African-American students unless 
otherwise indicated as including additional racial groups by the researcher.  The findings on this 
study may also be applied to other groups of students, particularly white rural students; however, 
its findings are intended for the purposes as stated earlier in this chapter, and limited in scope to 
that purpose. 
 The accuracy of the data and statistics used in this study is limited to the accuracy of the 




(NCHEMS), National Student Clearinghouse, Moody's Investor Service, The College Board, and 
U.S. Department of Education, National Center for Education Statistics. 
 This study can only provide a framework for continual discussion surrounding the chang-
es of Federal Financial Aid and its impact on minority student enrollment.  It can only display 
the current discourse and legislation on this matter that is provoking all of us to re-think educa-
tional access for all students.   
 Special interests in this study are how the financial security and operations of some 
HBCUs are failing, as a result of declining enrollment on their campuses, and how many of these 
HBCUs are in dire need of students to survive.   HBCUs, founded and existing, to support minor-
ity students are specifically negatively impacted by declining enrollment due to disparate impact 
of federal financial aid policies.  
Overview of the Study  
 This study is divided into five chapters.  Chapter one consists of the introduction of the 
issue, the purpose of the study, and provides the essential elements of the significance of the 
study at this time in history while also providing the limitations of the study.  Chapter two pro-
vides a review of literature including statutes, case law, other legislation, reports, journal articles, 
and other educational documents intended to frame the study and investigation.   This review of 
literature provides the detail to answer the background questions necessary to explore the main 
research questions proposed.  It is also intended to expose one to the legal perspective, concept 
explored and the framework of the theory.  Chapter three provides the detail of the proposed le-
gal research methodology used to explore and review the problem of disparate impact of finan-
cial aid policy changes on minority enrollment in higher education institutions with the intended 




and inquiry into the main research questions and issue at hand in chapter three.  Chapter five 
provides the analytical summary, conclusions, proposed courses of action, and any recommenda-




















            In this chapter two, the review of literature exposes higher education administrators and 
policy makers to the historical, legal, and policy background, and to the current perspective that 
is driving the enrollment decline debate.  It is divided into three categories:  Policy Context, Dis-
parate Impact Theory, and Enrollment Impact for comparing and exploring causes and effects in 
this academic crisis for minority students in higher education.   
Policy Context 
The Consolidated Appropriations Act, 2012 (Public Law 112-74) was signed into law by 
President Obama on December 23, 201123, and this new law made significant changes to the stu-
dent financial aid programs authorized under Title IV of the Higher Education Act of 1965, as 
amended.24  As a result, a number of new requirements for federal student aid programs became 
effective July 1, 2012.  The new requirements per The Consolidated Appropriations Act, 2012 
are as follows25: 
1. High School Diploma or GED Eligibility – Prior to the new regulation, a stu-
dent was able to become eligible for federal student aid programs by provid-
ing either a High School Diploma, or a GED, or by passing an approved test, 
or by completing at least six credit hours or 225 clocks hours of postsecondary 
education.  After the passing of the regulation, the only approved methods of 
                                                 
23 (Department of Defense Appropriations Act, 2012, 2011) 
24 IFAP letter Jan 18, 2012. 




proving eligibility are either a High School Diploma, or a GED, or recognized 
home school equivalent.26 
2. Pell Grant Eligibility – Although the maximum amount of Pell Grant remains 
the same at $5,550, the lifetime eligibility to receive the Pell Grant has 
changed.  Effective with the 2012-2013 academic year, the maximum number 
of semesters a student is eligible to receive the Pell Grant is 12 semesters.  
This is down from the previous 18 semesters of eligibility.  In addition to the 
reduction of 6 semesters, the new regulation starts the count of the semester as 
of effective date, and also counts all semesters from when the student began 
their eligibility.  Therefore, this new regulation indicates that students who 
have reached or exceeded their 12 semester limit as of July 1, 2012, will not 
be eligible for Fall 2012 Pell Grant funding.27 
3. Expected Family Contribution (EFC) – It is recognized that the lower a stu-
dent’s EFC, the higher the student’s federal student aid eligibility.  However, 
the Consolidated Appropriations Act, 2012 has made a change to the student’s 
eligibility.  For the 2012-2013 school year, it has been amended to reduce the 
income threshold for an automatic zero expected family contribution (EFC) 
from $30,000 to $23,000 for both independent and dependent students.28 
4. Subsidized Stafford Loans – For loan periods or enrollment periods that begin 
on or after July 1, 2012, subsidized Stafford loans will no longer be available 
                                                 
26 (NAFEO Legislative Update, 2012) 
27 (NAFEO Legislative Update, 2012) 




for graduate and professional students.  Although, graduate and professional 
students will be eligible for up to $20,500 in unsubsidized Stafford loans per 
academic year.29 
5. Direct Loan Interest Rate Subsidy – According to the new regulation, for all 
Direct Loans effective and disbursed on or after July 1, 2012, the upfront in-
terest rebate that was available will end.  Therefore, with this elimination of 
the interest rebate, the Stafford loan origination fee, the fee that the govern-
ment deducts from the student’s loan disbursement, will increase from 0.5% 
to 1% and the Graduate PLUS and Parent PLUS loans will increase from 
2.5% to 4%.30  Additionally, Parent PLUS loans will require a credit check on 
all parents seeking this loan. 
6. Undergraduate Direct Subsidized Loan Interest Rates – Although the loan 
rates will remain interest-free during the time that the student is enrolled at 
least half-time, effective July 1, 2012, the interest rate on the loan will in-
crease from a rate of 3.4% to a rate of 6.8% once the student graduates or is 
no longer enrolled.31 
7. Grace Period Interest – Public Law 112-74 amended the regulation to tempo-
rarily eliminate the interest subsidy provided on Direct Subsidized Loans dur-
ing the six month grace period provided to students when they are no longer 
                                                 
29 (Department of Defense Appropriations Act, 2012, 2011) 
30 (Hopkins, 2012) 




enrolled at least half-time.32  During the grace period, students are required to 
pay the interest.  If the interest is unpaid, the interest will be capitalized. 
This new law seemed to take the academic community by a bit of a surprise as research had not 
produced sources that have identified the use of focus groups, brown bag discussions, surveys, 
evaluative report, congressional notes, in depth economic analysis, or other educational rhetoric 
that would seem to provide the basis for enacting such a law that could potentially impact the 
ability of all students, and especially minority students to pursue their dream of a higher educa-
tion degree.  This law, thus, cannot, at the time of this dissertation, be evaluated for it being an 
output of an outcry by society, academic institutions, or legislative debate.  Surely this policy did 
follow the traditional enactment process from drafting of the idea to review by the appropriate 
committee members to public hearing to policy introduction and report out for action to a vote to 
the signing it into law by President Barack Obama.  It could be speculated that it was produced 
as a result of an overall economic disposition of the U.S. at that time, as a result of the increased 
debt of consumers, or as a result of strict scrutiny ascribed to some institutions of higher educa-
tion that profit from loan debt of the student.  However, in spite of numerous speculations, one 
thing is clear, the idea was indeed made into law that was enacted in July of 2012 after it was 
passed in December of 2011, and it was done after most students who were admitted and/or en-
rolled in college had already made plans for a successful fall semester with what they thought 
was a financially sound plan that included family contribution, summer work earnings, scholar-
ships, grants, and yes, federal student loans.  By July of 2012, class schedules, text books, hous-
ing, dormitory room assignments, and more were surely settled and determined based, in part or 
in whole, on the financial aid packages awarded to the student registered for fall of 2012.  In fact, 
                                                 




in reviewing section 2 of the law as defined previously in this section, many undergraduate stu-
dent’s financial aid packages that may have had a Pell Grant, may not now include it if the fall 
term of 2012 represented any more than 12 semesters enrolled in college.  Similarly, as indicated 
in section 5, an undergraduate student who may have a financial aid package that included a Di-
rect Parent PLUS Loan, may no longer have that included after a new review to include their 
parent’s credit score.  Graduate students would be impacted as well with the policy changes, es-
pecially with the language of section 4 indicating that Stafford Loans would no longer be availa-
ble to graduate and professional students.  It seems that a policy enactment of this nature could 
have had an alternate effective date, perhaps an additional year, so that students, their parents, 
and institutions could have had more time to effectively prepare for potential enrollment changes 
resulting from this law. 
Disparate Impact Theory 
Disparate Impact is defined by the Title VI of the Civil Rights Act and prohibits race, 
ethnicity and national origin discrimination against e.g., applicants, students, and employees33, 
and by Title IX of the Education Amendments of 1972 of the Higher Education Act of 1965, and 
prohibits sex discrimination34.  Disparate impact discrimination theory refers to race and sex-
based differences in outcomes that may result from application of “neutral” policies, notwith-
standing the absence of intentional discrimination. The doctrine of disparate impact holds that 
practices may be considered discriminatory and illegal if they have a disproportionate "adverse 
impact" on members of a minority group.  Under the doctrine, a violation of Title VII of the 
1964 Civil Rights Act may be proven by showing that a practice or policy has a disproportionate-
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ly adverse effect on members of the protected class as compared with non-members of the pro-
tected class.35 The doctrine entails that "A facially neutral employment practice is one that does 
not appear to be discriminatory on its face; rather it is one that is discriminatory in its application 
or effect."36 Where a disparate impact is shown, the plaintiff can prevail without the necessity of 
showing intentional discrimination unless the defendant demonstrates that the practice or policy 
in question has a demonstrable relationship to the requirements of the “job” in question.37 This is 
the so-called "business necessity" defense.38  The lack of “intent” is what distinguishes disparate 
impact from disparate treatment.  Disparate impact claims are distinct from disparate treatment 
claims because plaintiffs are not required to demonstrate malice or discriminatory motivation, 
but rather acknowledge fault based on effects.  In other words, while disparate treatment theory 
is based on intent, disparate impact analysis establishes culpability for a policy that is developed 
with little attention to, or understanding of, the potential impact on a protected group of people. 
According to the Education Law Journal, the theory of disparate impact, also known as 
“adverse impact,” allows challenges to employment or educational practices that are nondiscrim-
inatory on their face but that have a disproportionately negative effect on members of legally 
protected groups.39 This impact, adverse as it is, discussed in the article, has evolved over time to 
be applicable in higher education issues, but originated as a claim in business discrimination cas-
es.  According to Vinik40, the theory began with the Griggs v. Duke Power Company case 
whereby African American employees claimed that business promoting practices were discrimi-
natory in nature and had a disparate impact because the Duke Power Company required that ap-
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plicants for transfer to a higher paying department have a high school diploma and pass an intel-
ligence test.41   The court there identified that these requirements were not rationally related to 
the positions and were not required of white employees.  In fact, the court found that white em-
ployees without the high school diploma did quite well in the higher paying department, and 
found that the intelligence test on which African Americans did more poorly in performance than 
white employees, was not related to the job skills set for the position.42 
The outcome in Griggs, although related to business employment and promotion evolved, 
according to Vinik, and federal courts have limited how and when plaintiffs may file disparate 
impact claims.  Vinik further supports this court limitation by analyzing Washington v. Davis.  In 
that case, the Supreme Court held that the theory of disparate impact did not apply to constitu-
tional claims unless plaintiffs could show that the facially neutral standards were adopted with 
discriminatory intent.43 The court reasoned that Title VII of the Civil Rights Act of 1964 “in-
volves a more probing judicial review of, and less deference to, the seemingly reasonable acts of 
administrators and executives than is appropriate under the Constitution where special racial im-
pact, without discriminatory purpose, is claimed.”44 In addition, the court expressed its concern 
that extending the theory of disparate impact to constitutional claims would open the floodgates 
and “would raise serious questions about, and perhaps invalidate, a whole range of tax, welfare, 
public service, regulatory, and licensing statutes that may be more burdensome to the poor and to 
the average black than to the more affluent white.”45 
                                                 
41 (E.g. Griggs v. Duke Power Co., 1977) 
42 (E.g. Griggs v. Duke Power Co., 1977) 
43 (Washington v. Davis, 1976) 
44 (Washington v. Davis, 1976) 




After the verdict in Griggs, commentators long debated whether Griggs was rightly decid-
ed46. Congress essentially mooted that debate when it codified Griggs in the 1991 Civil Rights 
Act.47 Post-Griggs Supreme Court cases have strengthened the disparate impact doctrine. The 
Court held that employers could be found liable where an individual practice had a disparate im-
pact, but the overall selection process had no disparate impact.48 Even more significantly, the 
Court held that courts could analyze subjective employment policies, for example, interviews or 
job evaluations, under the disparate impact framework.49 Under this decision, employers without 
strict hiring guidelines who hire those they, or individual supervisors, deem most qualified can 
be held liable for disparate impact discrimination if the end result of their hiring processes is not 
a representative workforce.50 Under the disparate impact doctrine, courts have invalidated nu-
merous employment practices, including written tests, physical tests, height and weight require-
ments, and subjective evaluation processes, for having a disparate impact on a protected class 
without a business justification.51 
 
Disparate Impact Discrimination Legal Analysis 
A) The Existence of a Significant Disparity 
In order for a plaintiff to bring a successful claim of disparate impact discrimination, a 
plaintiff must first prove the existence of a significant disparity.  In order to do so, the courts 
have ruled that the following elements are necessary: 
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1. That a plaintiff be a member of a racial, ethnic, or gender group claiming dis-
parate impact discrimination in a process where the plaintiff was “qualified”, 
and demonstrating that a challenged practice results insignificant disparities in 
that group as compared to applicants from other groups. 
2. That a plaintiff isolate and identify the specific practices responsible for any 
observed disparity between groups. 
3. That a plaintiff demonstrates that the disparity between groups is “substantial” 
or “significant.”52 
Three cases, post Griggs, bring to light the challenges in successfully proving all three el-
ements of significant disparity; Albermarle Paper Co. v. Moody, Wards Cove, and Association of 
Mexican-American Educators v. California.  In Albermarle Paper Co. v. Moody, the court lis-
tened to arguments regarding the definition of the word “qualified”.53  In that case, the plaintiff 
challenged the selection rates of qualified African-American applicants to the University of Cali-
fornia at Berkeley campus as compared to the selection rates of Caucasian applicants.  The re-
quirement to determine “qualified” posed several challenges and raised several issues, issues that 
the court found difficult to resolve.54  Some of the questions that legal scholars posed that came 
out of that case included “... Is the universe of “qualified” undergraduate applicants to the Berke-
ley campus limited to UC-eligible applicants, to some top echelon of UC-eligible applicants, or 
does it include applicants who are not UC-eligible? Does the universe of “qualified” applicants 
for a faculty position include anyone with a Ph.D. in the subject-matter, Ph.Ds. only from certain 
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programs, or is a Ph.D. even necessary?”55  These questions are common among legal scholars as 
they consider the implications, reasons, and justifications for defining “qualified” as the first el-
ement of significant disparity.   
In Wards Cove, the requirement that a plaintiff challenging a selection process isolate and 
identify the specific practices responsible for any observed disparity posed interesting challenges 
for plaintiffs when multiple issues together caused the disparate treatment.56  In fact, the plaintiff 
argued that any one isolated issue may not indicate disparate treatment, but the sequence of is-
sues together creates the discrimination needed to meet the requirement.57After that case, the 
1991 Civil Rights Act created an exception to this requirement in employment cases where the 
employer’s practices are not capable of separation for analysis.58 The 1991 Civil Rights Act dealt 
specifically with discrimination in employment practices and not education; however, the ruling 
can be applied to education cases.  
In Association of Mexican-American Educators v. California, the court heard data-driven 
arguments from the plaintiff and defendant concerning the meaning of “significant” or “substan-
tial.”59 The conclusion of this court is that the level of disparity needed to meet “significant” or 
“substantial” is nearly non-existent as there is not a hard-and-fast rule to use to measure the dis-
parity that is needed to confirm one of these definitions.60 The “80 %” or “Four-Fifths” rule has 
been created by federal regulators under which a significant disparity exists if “…the selection 
rate for any racial, ethnic or gender group is less than 80 percent of the rate of the highest 
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group.61 This statistical ruling works well with large numbers of persons who may have a dis-
crimination claim.  However, this could be complicated in times where the number of complain-
ants is small.  In some cases, courts may use statistical tests to assess disparate impact where 
there might be large numbers of applicants claiming university discrimination using disparate 
impact theory, especially when a lower disparity can be “significant.”62 In this case, Justice 
O’Connor expressed serious concern about the ruling on these statistics, and he stated, “Our for-
mulations, which have never been framed in terms of any rigid mathematical formula, have con-
sistently stressed that statistical disparities must be sufficiently substantial that they raise such an 
inference of causation.”63 A final caution is made to pay careful attention when interpreting the 
results of “significance” tests because minor difference in large samples can create and reach sta-
tistical significance.64 
B) Educational or Business Justification 
The “business justification” defense, or in this case, the “educational justification” defense 
has long been used by employers and universities alike to thwart claims by plaintiffs for discrim-
ination. The definition of this defense is best stated in Title VII.  “…even where an employer 
does not intend to discriminate, it may be found liable under Title VII if it uses a facially neutral 
practice that has a significant disparate effect on a protected group, unless the practice is job re-
lated and consistent with business necessity. Even if the practice is job-related and consistent 
with business necessity, the employer may nonetheless be liable if there is an alternative practice 
that would be equally effective in predicting job performance, but that would not disproportion-
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ately exclude the protected group.”65 It is clear after this definition that the requirement, that 
seems facially neutral, is actually discriminatory based on the Disparate Impact Theory if it fails 
this test.  However, passing the test seems more likely considering that “business necessity” need 
only be a practice that is job-related and has some indicator that predicts job performance suc-
cess.  In an EEOC Commission Letter, the EEOC reasons that an employer could show that a 
strict master’s degree requirement for hiring in the position of Public Health Director is job-
related and consistent with business necessity by showing that it is necessary to the safe and effi-
cient performance of the Public Health Director job.66 In this employment situation, it would be 
reasonable for a defendant to also research job requirements and best practices for similar posi-
tions at comparable agencies.  However, in this EEOC opinion letter, the writer concludes that a 
plaintiff could still prevail and overcome the business necessity presumption if the plaintiff can 
show that there is a reasonable “equally effective alternative” selection procedure that would 
yield an equally effective business objective and avoid a disparate impact on minorities.67   
In that same vein, it seems that in order to pass the “educational justification”, the law chang-
ing federal financial aid guidelines would need to show that it was necessary to preserve the in-
tegrity of education in America.  It would need to be shown that these revisions to past financial 
aid policy and the new requirements were intended to ensure that students receive higher educa-
tion financial aid.  Additionally, or alternatively, the changes should provide fair and equitable 
financial aid to all students, without regard to race, with the expectation that the regulations 
would somehow improve the quality of education that the student would receive from institu-
tions of higher learning.  Further still, the changes could result in some improvement of the aca-
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demic and financial status of the student him or herself if loan debt or parent’s credit worthiness 
are somehow indicators of successful career pursuit and contribution to a better American econ-
omy post-graduation.  The social implications of this type of reasoning could be endless. None-
theless, in order to survive a claim of disparate impact on the college enrollment of minority stu-
dents, the new regulations would need to survive as a business justification for the business of 
higher education. 
C) Equally Effective Alternatives 
The reasonableness of “equally effective alternatives” in education poses interesting chal-
lenges.  In many public school settings, it is common that a teaching certificate and/or basic 
skills test serve as a prerequisite to employment.  It has been argued by plaintiffs that even these 
requirements pose disparate treatment, and courts have concluded that they have no authority to 
rule on “equally effective alternatives” in such cases as education is an arena where professional 
judgment is necessary by those in the education profession.68 In this case, Mexican-Americans, 
African-Americans and Asian-Americans appeal from an adverse judgment in their action 
against the State of California and its agency, challenging the district court's holding that the Cal-
ifornia Basic Education Skills Test ("CBEST"), which is a prerequisite to employment in a varie-
ty of positions in the California public schools, violates neither Title VI nor Title VII of the Civil 
Rights Act of 1964.69 This appeal was denied based on the court’s decision that a state-mandated 
basic skills test in reading, writing, and mathematics was reasonable for the certification and em-
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ployment of teachers in the state, even if that basic skills test proved to have a disparate impact 
on minority applicants.70  
 This requirement of a basic skills test for state teachers applying for teaching positions can 
reasonably be applied to university settings as well.  The “basic skills test” in a university would 
be a terminal degree in most cases.   A PhD or other terminal degree (EdD, JD, MD) is common-
ly required for applicants for most faculty positions and many staff positions.  Applicants who 
are near completion of their doctoral program, commonly recognized as “ABD” (all but disserta-
tion), often are allowed to apply for university positions with the understanding that the disserta-
tion will be completed within a required time period.   In California, an explanation of this issue 
and similar ones surrounding the disparate impact of race-neutral university policies was dis-
cussed in detail in a recent report, Briefing Report for the Committee on Educational Policy: 
Race, Sex and Disparate Impact: Legal and Policy Considerations Regarding University of Cali-
fornia Admissions and Scholarships.71  In the Report, it was found that, “…Even if the defendant 
is able to demonstrate a business or employment justification for a challenged practice, the plain-
tiff may nevertheless prevail if he or she can demonstrate that there is some alternate practice 
that can meet the defendant’s goals equally well but with less disparate impact. Factors such as 
cost and administrative burdens are relevant in determining whether an alternate practice is 
“equally effective.” Furthermore, the Supreme Court has recognized that courts have limited 
competence to restructure business practices and that they should proceed with care before man-
dating alternate practices — a caution that should carry even more weight in the academic con-
text where courts generally defer to professional educators. Conversely, courts will likely defer 
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to the University’s own determination that an alternative meet its goals.72 In that case then, a 
Claimant seeking damages for what seemingly is disparate treatment from the court system may 
not receive the desired or expected justice from that same court system as the system seems to 
defer back to the university, as the “expert” in that case, to make a final determination of whether 
or not the Defendant, the university, has provided an “equally effective” alternative.   
Disparate Impact Discrimination Theory in Education 
In recent years, the theory of disparate impact has expanded beyond the original intent of 
Title VII of the Civil Rights Act of 1964.  More recently, the theory has expanded to other feder-
al statutes against nondiscrimination.  One such area that has seen this expansion is with Title 
VI.73  Title VI prohibits discrimination on the basis of race to any institution receiving even one 
dollar in federal funds.   This federal regulation prohibits “…criteria or methods of administra-
tion which have the effect of subjecting individuals to discrimination because of their race, color, 
or national origin.”74 In this case, the Supreme Court concluded that while Title VI itself required 
discriminatory intent, the federal regulations prohibiting discriminatory effects were valid.75  
This case further shows that the Supreme Court draws a clear distinction between discriminatory 
intent and discriminatory effect.  The effect, then, is critical to understanding that Disparate Im-
pact Discrimination Theory in education involves institutional regulations that on their face ap-
pear legal and nondiscriminatory, however, if that same regulation effects students in a protected 
class in a discriminatory manner, then that same regulation has been ruled to be against this Su-
preme Court finding. 
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In a similar statute, Title IX of the Education Amendments of 1972, institutions that re-
ceive federal financial aid funds are prohibited from allocating those funds to students on the ba-
sis of sex.76  Although institutions of higher education may site reasons for distinguishing the sex 
of a student in instances to promote a culture of diversity, Title IX prohibits the use of gender as 
a criterion for college admissions if use of this criterion has a disparate impact.  The only excep-
tion to this rule is when the criterion is shown to predict success and no alternative criteria are 
available.77  
Upon researching the topic of disparate impact in higher education, one notes that there 
are few federal cases, in comparison to corporate cases, where claims against institutions cited 
disparate impact as a reason for bringing the lawsuit.  In the late 1970’s there was a case that is 
still heavily cited today among researchers as one that brought to federal attention the issue of 
disparate impact in higher education and was successful in its verdict that university regulations 
may be upheld even when there is a disparate impact; that case was Scott v. University of Dela-
ware.78 In this case, an African-American applicant sued the University for discrimination in its 
policy that required applicants to hold a doctoral degree in order to gain the position of Assistant 
Professor.79  In this case, the policy impacted more African-American applicants than Caucasian 
applicants. The Court further concluded that the policy was in effect because “…the experience, 
skills, and knowledge required to obtain a doctoral degree were reasonably related to the im-
portant academic functions of scholarship and teaching graduate students.”80 After this case, it is 
arguable that although disparate impact and disparate treatment discrimination theory are rational 
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arguments to prevent discrimination and to promote diversity, some university regulations will 
be upheld in court when that disparate impact or disparate treatment is outweighed by the aca-
demic necessity or business necessity of the university enacting the regulation.  
In Cureton v. NCAA, the court ruled that the NCAA’s regulation purporting a minimum 
standardized test score for student-athletes entering a university did not result in discrimination 
of African-American athletes applying for admission and potential athletic scholarship.81  It was 
recognized by the court that the impact on African-American student athletes was in fact dispar-
ate, and may even appear discriminatory, however that regulation was rationally related to the 
business purpose of the university to require a baseline aptitude for all applicant admissions.82  
Requiring a standard for all students, it can be reasoned, does not necessarily result in disparate 
impact theory’s discrimination, when that regulation has a business purpose tied to the ideals and 
mission of the university to educate all students. 
There have been some disparate treatment and disparate impact researchers that have 
concluded that although the rate of litigation in corporate cases has remained steady over the 
years, and that the rate in which the plaintiff prevails in such cases is at 50% rate. It has been 
proven, however, that in higher education cases of disparate impact claims that the rate is much 
lower, with the plaintiff prevailing only 20% of the time.83  This rate is much lower than other 
types of employment discrimination cases.  Selmi researched the rate of successful cases and at-
tributed them to the court’s continued look at business necessity.84 Accordingly, the courts have 
not favorably ruled for the plaintiffs in most cases.  With plaintiffs being less successful over the 
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years, courts have not only ruled less favorably for plaintiffs, but have rather limited the use of 
disparate impact theory.85 
In “Disparate Impact Discrimination: The Limits of Litigation, The Possibilities for Internal 
Compliance,” by M. Hart, the author investigates the litigious culture now plaguing higher edu-
cation and the alternative dispute options to curb the increase of lawsuits.86   Hart suggests that 
although the success rate of disparate impact claims by plaintiffs may be less likely with the in-
creased defense use of “business necessity” by defendants, “…that the best hope for the disparate 
impact theory is voluntary compliance efforts by colleges rather than successful disparate impact 
litigation.”87  The author goes on to say that although disparate impact is still one of the most 
heavily researched and discussed topics in legal journals and other legal literature, “….it appears 
unlikely that it will play a significant role in future higher education litigation, unless courts be-
come more receptive to its application.”88 
We see this rationale also applied in the landmark decision in Regents of the University of 
Michigan v. Ewing.89  In this, a Supreme Court unanimous decision made by a historic giant like 
Justice Thurgood Marshall, the Supreme Court ruled that it was constitutional for the University 
of Michigan to dismiss a medical student without giving him a second chance to pass an im-
portant examination.90  ''When judges are asked to review the substance of a genuinely academic 
decision, such as this one, they should show great respect for the faculty's professional judg-
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ment,'' Associate Justice John Paul Stevens said for the unanimous Court.91  The ruling reversed 
a Federal appellate court's order that the student, who had a poor academic record throughout his 
six years at the university, be given a second chance at passing the two-day written test adminis-
tered by the National Board of Medical Examiners.92 Justice Stevens reaffirmed the Court's ad-
monition in a similar case in 1978 that judges should defer to the academic judgments of state 
university administrators.93  He said that judges were ill-equipped to second-guess such judg-
ments and that ''autonomous decision-making'' by universities was part of the academic freedom 
protected by the First Amendment. But he left open the possibility that a student who could 
prove his dismissal from a state university was clearly unfair might win a suit asserting violation 
of his constitutional rights.94 
In 2008 in California, the Regents Board of the State University system required the Office 
of the General Council to provide to them an in-depth understanding of the impact of their race 
neutral decisions on students and potential racial discrimination claims, or at least claims of dis-
parate impact on students based on those decisions following campus unrest after they changed 
policies regarding admissions and scholarships in 2005.95  The report was intended to assist 
the Board of Regents and the broader University community in understanding federal dis-
parate impact law where race and sex-based differences in outcomes that may result from 
application of “neutral” policies notwithstanding the absence of intentional discrimina-
tion.96 That paper focused primarily on the disparate impact provisions in the federal regu-
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lations enforcing Title VI of the Civil Rights Act (prohibiting race, ethnicity and national 
origin discrimination against e.g., applicants, students, and employees) and Title IX (pro-
hibiting sex discrimination).97  In the report they looked at two issues, one surrounding the 
National Merit Scholarship and the other focused on the Admission Policy.  After applying 
the Disparate Impact Theory, it was found that for the National Merit Scholarship that, 
“...While UC’s Academic Council and senior administrators also emphasized academic merit, 
the issue was how merit should be defined. It is noteworthy that UC could have decided to 
lessen its disparate impact legal risk if it had adopted the National Merit Scholarship’s edu-
cational goals as its own (i.e., arguably lowering the bar for purposes of educational validity 
evidence regarding test score cutoffs) but that is not what the University chose to do; 
achieving consistency with its own admissions policies and principles was deemed to re-
flect an important institutional value.”98  In regard to its admission policy for the UC Berke-
ley College of Law, once the university dismantled the Affirmative Action Policy, admission 
of underrepresented minorities fell significantly.99  The findings of the report said that, 
“…While the analysis of less discriminatory alternatives can involve complicated issues 
such as cost and the fit with an institution’s goals, in this particular case it is more im-
portant to emphasize the fact that admission outcomes in years subsequent to 1997 yield-
ed entering classes with a higher proportion of underrepresented minorities at the UC 
Berkeley School of Law is persuasive evidence that, in retrospect, there were less discrimi-
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natory alternatives in admissions capable of meeting the legitimate educational goals of the 
Law School.”100 
The outcome of the findings in these university cases indicate that indeed courts are re-
luctant to decide issues of disparate impact as they relate to academia when a university’s 
goals in education appear to have a disparate impact on minority students, especially when 
that impact seems to use the university’s original goals and internal policies as the stand-
ard of law to apply.  It is as if the standard of law resides with the university, the very enti-
ty, that the Claimant seeks recovery from in court.  The review of these cases and others 
will be discussed in detail in Chapter 4 where this author can evaluate and review them 




According to the Chronicle of Higher Education, after years of growth, enrollment in col-
lege dropped slightly in the fall of 2011, according to a report of preliminary data from that year 
released in October of 2012 by the U.S. Department of Education.101  In the U.S. Department of 
Education’s report, "Enrollment in Postsecondary Institutions, Fall 2011; Financial Statistics, 
Fiscal Year 2011; and Graduation Rates, Selected Cohorts, 2003-2008," the preliminary data on 
enrollment at nearly 7,000 colleges that receive federal student aid under Title IV of the Higher 
Education Act indicated that  about 18.62 million undergraduates were enrolled in such institu-
tions in 2011, down from 18.65 million the year before.102 Graduate-school enrollment also fell, 
to 2.93 million students in 2011 from 2.94 million in 2010. The report does not spell out possible 
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reasons for the declines, however it does report that for-profit colleges have also seen their en-
rollments drop, in part because of the weak economy and scrutiny of the sector.103  Additionally, 
the report indicates that changes in federal financial aid and state budget cuts have reduced ca-
pacity at some public institutions. In fact, state support for higher education has decreased 
over the past 20 years, and according to the State Higher Education Executive Officers, in con-
junction with the research of the National Center for Education Statistics in the U.S. Department 
of Education, in fiscal year 2011 the per-pupil funding for public universities was $6,290, the 
lowest in more than 25 years.104  Enrollment during this time has decreased while the average 
tuition in public universities has tripled according to the College Board.  The College Board re-
ports: “The average published tuition and fees at public four-year colleges and universities in-
creased by 31% beyond the rate of inflation over the five years from 2002-03 to 2007-08, and by 
another 27% between 2007-08 and 2012-13.”105 
The increased tuition and the decreased enrollment can’t possibly continue as more and 
more students and parents are becoming consumers with less money to spend on higher educa-
tion.  Careful “higher education market” choices based on personal finances, state funding, and 
federal funding, and scholarships are weighed against the cost of attendance at these institutions 
of higher learning.  Some scholars predict that the consumer will become a commodity and insti-
tutions of higher education will compete for the best students which will ultimately mean the 
cost of tuition will soon decrease in order to increase enrollment.106 In Moody’s Investor Service 
Annual Report, they indicate that with fewer students to choose from, colleges may be forced to 
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become less picky and work harder to keep students on-track after they have enrolled.107   The 
report goes on to say, “…that tuition growth is slowing or even reversing at more colleges as the 
shrinking pool of high school graduates and increased national concerns about college affordabil-
ity are giving colleges less pricing power.”108 About a third of public colleges, according to the 
report, anticipate that their tuition revenue will either fail to keep up with inflation next year or 
decline.109 
After more than 20 years of steady growth in college enrollment across the country, the 
Midwest and Northeast are expected to be hit hardest by declining enrollment during the next 
decade, with the biggest projected declines anticipated in Michigan, Vermont, Maine, New 
Hampshire and Rhode Island, according to a report by the Western Interstate Commission for 
Higher Education (WICHE).110 The report, Knocking at the College Door: Projections of High 
School Graduates, 8th Edition, is an annual report on higher education enrollment projections 
based on high school graduation rates and birth rates around the country.  Accordingly, WICHE 
uses the National Center for Higher Education Management System (NCHEMS) to make its pro-
jections.  WICHE’s projections “…indicate that the U.S. is seeing the first overall decline in the 
number of its high school graduates in more than a decade. In many states education agencies 
and postsecondary institutions, used to planning for ever-larger demand, will face a new reality. 
Data indicate the contraction in the national supply of high school graduates began with the class 
of 2012. After that, even returns to growth will be minor and temporary.”111  The report goes on 
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to say that based on NCHEMS numbers, postsecondary institutions will likely face greater com-
petition for fewer recent high school graduates because of absolute declines in the size of that 
group.112  Even more troubling is the fact that the demand for older adult education is on the rise.  
In fact, the report says that the “…demand for postsecondary education is driven only in part by 
the number of graduates emerging from the nation’s high schools. Those institutions that have 
not already turned greater attention to non-traditional enrollments may be compelled to do so – 
and they are likely to find growing demand among older adults, as the jobs of the future will re-
quire more education and skills mastery.”113 
On May 16, 2013, the National Student Clearinghouse (NSC) published alarming data.   
College enrollment appears to be on the declining at a rapidly accelerating pace.  In the spring of 
2013, there were 2.3 percent fewer students enrolled in college as compared to the spring of 
2012.114  This is even higher than the reported 1.8 percent decline in student enrollment reported 
by (NSC) for the fall 2012 over that of the fall of 2011.115  Author Doug Lederman in his article, 
“Enrollment Decline Picks up Speed,” in Inside Higher Ed, talks about this very issue.  He re-
searched the data in the NSC and looked at it in regard to enrollment based on the area of the 
country.  He found that, “Every region suffered an enrollment decline this spring, though it was 
steepest in the Midwest (2.6 percent) and smallest in the Northeast (0.9 percent). Enrollments fell 
for full-time (2.7 percent) and part-time (1.6 percent) students alike.  Spring-to-spring enroll-
ments fell more among students older than 24 (3.6 percent) than for those 24 or younger (1.4 
                                                 
112 (National Center for Higher Education Management Systems (NCHEMS), 2012) 
113 (Western Interstate Commission for Higher Education, 2012) 
114 (National Student Clearinghouse, 2013) 




percent). And enrollment drops were bigger for women (2.7 percent) than for men (1.7 per-
cent).”116 
The enrollment decline has not only been found in great numbers for women, but also 
minority race groups. According to NCHEMS, there is a reshaping of the American public high 
school graduating class today that is quite different than that of 10 years ago, 5 years ago, and 
definitely different than what it will be in the very near future.117 Increasingly, WICHE reports, 
“…public schools in America are less dominated by White non-Hispanics. Hispanics are rapidly 
accounting for greater proportions of the total, so much so that they are overtaking Black non-
Hispanics in many places where the latter has historically been the largest minority group.  
Asians/Pacific Islanders are also in ascendance.”118 The effect of this growth in greater propor-
tions of minority students graduating high school should mean that there is an increased enroll-
ment of minority students entering college.  According to the report, “By the class of 2020, pro-
jections indicate that 10 states (California, Arizona, Nevada, New Mexico, Texas, Mississippi, 
Georgia, Florida, Hawaii, and Maryland) will have majority-minority public high school graduat-
ing classes.”119  However, this increase in high school graduation by minority students has not 
translated into increased minority enrollment in college.  In fact, it is quite the opposite.  As 
found in the recent report, “The Condition of Education,” by the National Center of Education 
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Statistics of the U.S. Department of Education, enrollment for Black non-Hispanic students is 
down about 1 percent and decline in enrollment by other minority groups is also reported.120 
Many factors, according to WICHE, contribute to the decline in college enrollment by 
minority groups despite the increase in public high school graduation by these same racial 
groups.  Before this is discussed, one must understand also the current state of minorities in 
higher education.  Currently, Black non-Hispanics, Hispanics, and American Indians/Alaska Na-
tives tend not to go to college at the same rates as their White non-Hispanic and Asian/Pacific 
Islander peers.121  Researchers claim that “…schools and school districts must overcome a long 
history of educational attainment gaps to ensure that these students graduate and are ready for 
college or work. These demographic trends also have tremendous implications for colleges and 
universities, and the public policies that support and govern them, even though not all students 
will go on to college after they conclude their high school careers.”122  So, even though minority 
groups, in general, enroll in higher education at a lower rate than Caucasian students, other fac-
tors still exist that have cause a decline in minority enrollment.  One factor, as discussed above, 
is that Educational attainment gaps are stubbornly persistent.  The WICHE report takes this fur-
ther and conclude that “…historically Hispanics, along with Black non-Hispanics and American 
Indians/Alaska Natives, have been less well-prepared academically and have had less access to 
financial resources to help them pay for college….” as two major factors leading to the decline in 
enrollment in institutions of higher education by minority students. 123 
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Recent Changes in Federal Financial Resources for Minorities  
Reduces Enrollment 
 
On major factor mentioned by WICHE is the fact that historically minority students have 
had less access to financial resources to help them pay for college, and often are more dependent 
on federal funding for grants and loans in order to enroll in college.124  As discussed earlier in 
this paper, there have been recent changes in federal financial aid that have included stricter 
guidelines for loans and grants, causing students to have an increased challenge in satisfying the 
requirements to receiving the loans and grants.  These changes, along with the unavoidable social 
changes due to the economy, including the recession, as discussed earlier in the paper, have 
caused many students to reconsider whether they can afford the price of higher education.  Thus, 
these federal financial aid changes have affected the enrollment of all students at institutions of 
higher education as we see a decline in enrollment across the country.  Minority students, how-
ever, seem to be hit harder financially by these federal financial aid changes, especially those 
African-American students at Historically Black Colleges and Universities (HBCUs). 
According to a recent article in the Associated Press, Feds' Loan Changes Hamper Black 
College Enrollment, “…thousands of students who unexpectedly either had to stay at home, 
transfer to a less expensive school or find new money when the U.S. Department of Educa-
tion quietly changed how it evaluated the credit of parents applying for a federal PLUS 
loan.”125  The article considers the enrollment statistics of minority students at higher educa-
tion institutions affected by the changes in the federal financial aid that occurred in July, 
2012 as discussed earlier in this paper. In particular, these minority students are (or were) 
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enrolled at Historically Black Colleges.  The article goes on to say that many colleges were 
hit this year with decreased enrollment due to the greater scrutiny imposed by the changes 
in the federal regulations, but Historically Black Colleges “…were hit particularly hard be-
cause so many of their students come from low-income families dependent on PLUS loans. 
In recent years, as many as a third of all black college graduates had used PLUS loans, a 
proportion twice as high as the rate for all schools, according to one estimate.”126 
These changes in federal regulations came after much debate about high loan default 
rates, and a decision by the Department of Education to align the student loan regulations with 
those of the banking industry to help curb the nation’s high level of higher education loan de-
fault.127  According to Vergakis’ article, Feds' Loan Changes Hamper Black College Enroll-
ment,128prior to the change in the 2012 federal regulations, PLUS loan program looked at the 
credit history of parents within the past 90 days of application to investigate adverse ratings.  
However, post-passing of the new regulations in 2012, the loan program now looks at adverse 
credit ratings of parents over the past five years, and in particular looks for repossessions, late 
utility payments, and bankruptcies.129  With PLUS loans being popular among lower-income 
families and among first generation students because the interest rate is low and the limit is high 
enough to cover tuition and other school expenses, this leaves many minority students in a bind 
causing them to drop their enrollment until other means of financing becomes available.   
There is a new debate, according to Vergakis, that is local, among students and their fam-
ilies, and national, among Washington legislators and think tanks, trying to find a solution to this 
issue.  Students and families feel that the new regulations unfairly review the parent’s credit 
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when the loan is for the education of the student, but legislators want to prevent high default 
rates and loan agreements with parents that can’t afford the loan.  On one side of the debate, stu-
dents and their families say that they were not aware of the federal changes until days before 
school started in the fall of 2012 when their loans were suddenly and unexpectedly declined, giv-
ing them no time to find alternative financial arrangements, and causing many students to drop 
enrollment in college altogether and work full-time jobson the other side of the debate are others, 
like education policy analyst for the nonpartisan New America Foundation think tank in Wash-
ington, Rachel Fishman, who said, "There are parents getting these loans that really shouldn't 
be getting these loans. They just don't have the money."130  This may be a valid point, how-
ever, there may be alternative was of reducing the loan default rate without reducing the 
number of PLUS loans given to parents for their student’s education.  According to Mark 
Kantrowitz, a publisher for FinAid.org, wrote an article for the Chronicle of Higher Educa-
tion after researching the National Postsecondary Student Aid Study statistics done by the 
Department of Education, “…the tougher loan standards led to the rejection rate doubling at 
all schools…”131 He contends that because a parent has had an adverse credit rating or de-
linquency five years ago, does not mean that the parent will default on a loan today.132 In the 
past, the loan program looked at adverse history over the past 90 days, which might be a 
better predictor of current ability to pay.  In fact, Kantrowitz later in his article, suggests 
that the loan programs that the federal regulators claim to be modeled after the banking in-
dustry in regard to loan requirements, review a parent’s debt to income ratio and future abil-
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ity to pay in conjunction with the credit score.133 The credit score alone may not tell the 
whole picture of current ability to pay, but may have a past delinquency, possibly as much 
as five years old, causing the score to appear more adverse than the parent’s current 
financial situation.   
With a decline in enrollment rates at public and private institutions of higher learning 
across the country already, affected by the recession and other financial constraints as aforemen-
tioned, the National Association for Equal Opportunity in Higher Education, reported that 
“….families of more than 14,000 students at historically black colleges were denied PLUS 
loans last fall.”134 Many of these students were not aware of the change in federal regula-
tion, which was announced less than 30 days before fall classes were to begin, until they re-
ceived the denial notice.  Since this notice came shortly before the fall semester ensued, 
many were not able to find alternative financial resources for tuition and other college ex-
penses. This has caused severe financial issues and a crisis situation for many historically 
black colleges and universities (HBCUs) including Hampton University, Howard University 
and Clark Atlanta University when students did not enroll this past fall.135  The budget loss 
for these institutions has been upward of $20 million dollars this year alone causing univer-
sity presidents to seek a consultation from the Department of Education Secretary, Arne 
Duncan.136  After this meeting, the Department Education agreed to allow students who had 
previously been awarded a PLUS loan, but were affected by the change in regulation that 
caused their loan to be denied and were unable to find other financial resources to pay for 
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their education, to apply for a PLUS loan appeal.137  This was an effective solution for some 
students at HBCUs; Howard was able to re-enroll nearly 600 students after their PLUS loan 
appeals were approved.  However, this does not cure the issue for new students applying for 
PLUS loans, especially with the decline of enrollment causing financial strain on many in-
stitutions of higher learning, especially, HBCUs. Carlton Brown, President of Clark Atlanta 
University says that the decline of enrollment has caused an extreme financial budget diffi-
culty that has resulted in less scholarship and grant money available to students and in-
creased class sizes that is contrary to “…our entire posture of how we teach and learn here.” 
138 
It is quite clear that declining enrollment in higher education has some of its roots in 
the economic recession, but changes in the federal financial aid regulations have also played 
a great role in the drop in enrollment rates, a drop that seemingly has a disparate impact on 
minority students.  This issue of enrollment decline is prevalent in many institutions of 
higher education around the U.S., but many of the colleges hit the hardest seem to be those 
with higher proportions of minority students, especially HBCUs.  This decline not only is 
hurting the budget of these schools, but is actually causing many institutions to be faced 
with serious financial concern for the continuation of the school.  
The issue of disparate impact in higher education at it relates to changes in federal finan-
cial aid regulations is quite complex and requires many considerations by potential plaintiffs and 
defendants.   These considerations should also include an in-depth review of research related to 
the higher education issues of declining student enrollment, school finance and budget concerns, 
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new loan regulations, societal economic recession, and how all of these affect minority students 
and institutions, especially HBCUs. 
To alter this trend in declining college enrollment and avoid a disparate impact on mi-
nority students by the changes of federal financial aid regulations, there are several issues that 
educational and policy leaders at the state, local, and institutional levels need to address. First, to 
increase student enrollment and student college success, support services must help students un-
derstand what is needed in terms of academic preparation and financial planning for success in 
college that is regularly evaluated.139  Second, to ensure that there is not a disparate impact from 
regulations on certain students, the Department of Education needs to review its race-neutral fi-
nancial aid rules and laws to investigate whether these regulations, despite disparate impact, fur-
ther the educational and economic goals of society as well as meet the business necessity of our 
institutions of higher learning.  Third, according to WICHE, “…our postsecondary institutions 
must be accessible, affordable, and committed to helping students from all backgrounds succeed. 
These would be large challenges even in resource-rich environments – and they loom especially 
large now, as the nation emerges from an economic collapse of historic proportions. Yet in a 
globally competitive environment, where education and skills are the currencies that matter for 
both individuals and for society as a whole, these are challenges our educational and policymak-
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Over the past several years the nation has witnessed a declining enrollment in higher edu-
cation especially among low-income and minority students, despite the fact that more and more 
low-income and minority students are completing advanced college preparatory courses, and col-
lege aspirations are steadily rising.  
This study attempts to provide a better understanding of the relationship between declin-
ing enrollment in higher education and increased financial aid regulations, increased societal 
economic recession, and rising costs of tuition and fees in our country.  This better understanding 
will assist educational administrators and policymakers in stabilizing higher education enroll-
ment and ultimately assist them in putting policies and programs in place that can improve en-
rollment rates in years to come.  Hence, this study provides an exploration of the economic, so-
cial, and policy factors affecting enrollment at public institutions, HBCUs and other institutions 
of higher education in our nation today with an review and exploration of enrollment increase 
possibilities for our future by looking at some best practices at institutions that have seen enroll-
ment increases during harsh economic times, stiffer federal regulations, and stricter scrutiny and 
oversight monitoring by governing agencies. 
The research methodology for this study employs a traditional Disparate Impact Theory 
type of legal analysis framework as accepted by the academy, and is both explorative and inter-




regulations, policy, case law, legal articles, and other journal materials to explore and review the 
facts of the issues at hand, the rule of law or policy statement, application of the rule or policy to 
the facts of the issue, and then propose and engage in discussion of the same in an effort to pro-
pose solutions, or at minimum to expose the issue with room for future research on the topic.  
This disparate impact theory legal research and analysis methodology is defined and described in 
this chapter, and will provide the research questions, explore case law, policy, and educational 
journals for analysis of the research questions necessary to provide appropriate findings in chap-
ter four, and review enrollment data from the Integrated Postsecondary Education Data System 
(IPEDS) of the National Center for Education Statistics (NCES) for further discussion of solu-
tions and future research in chapters 4 and 5. 
Hypothesis 
The hypothesis for this study is that the changes in Federal Financial Aid Regulations re-
garding Title IV funding are a major predictor of the enrollment trends of minority students in 
higher education, specifically in 4-year public universities and in select private HBCUs. 
The object of this study is to explore whether the financial aid changes caused a great im-
pact on that population’s enrollment in college.  If that is so, then another underlying considera-
tion in the exploration is whether that impact is one that is discriminatory in nature, and thus 
whether Disparate Impact Theory can be employed to analyze that discrimination.   
Research Questions 
This study seeks to answer the following main research questions: 
1. What accounts for its disparate impact on enrollment of minority students in high-




2. What does the case law and literature say about the impact on minority enrollment 
affect various institutions such as public universities, private universities and 
HBCUs?  
3. What internal institutional changes in enrollment recruitment and financial incen-
tives may be leading to a reversal of enrollment decline?  
 
Investigating these questions will provide insight to higher education administrators and 
state and federal lawmakers into the effect of regulations on enrollment decline of minority stu-
dents in higher education.  The investigation of these questions will also provide a look at how 
changes and improvements to policies and programs at the institution level and at the federal 
level could have a positive impact on enrollment of these students, in particular leading to an in-
crease in the enrollment statistics. 
Research Design 
 Using the well-established legal analysis and research method and incorporating the  
higher education legal theory, Disparate Impact Theory, this study explores case law, statutes, 
articles, policies and regulations related to the changes in federal financial aid and interpreting 
how these effect the enrollment trends of minority students in higher education at public and pri-
vate 4-year universities and a select number of HBCUs that are struggling with a serious eco-
nomic crisis and potential school closure.   
The study will not only define the elements for Disparate Impact Theory but apply those 
elements to the standards found in the case law, policies, articles and enrollment trends seeming-
ly affecting minority college student enrollment.  This research design also explores and reviews 




to the analysis of the application of Disparate Impact Theory to the issues of minority enrollment 
trends at hand. This data is critical because it provides trend analysis on the migration of minori-
ty students out of higher education because of financial factors, economic factors, and social fac-
tors associated with the changes in Title IV Federal Financial Aid.  Finally, the reader is remind-
ed that a blend of explorative  analysis and review of literature are the overriding research meth-
ods used to investigate the outcomes of the matters.   
 
Sample Population 
 The population used in this study is undergraduate minority college students attending 4-
year public universities, private universities and HBCUs in the United States of America.  The 
sub-set population is those that in addition to the above criteria are those that are first-generation 
and/or lower-income students as defined by the Department of Education and the Department of 
Agriculture.  The data collected for this study on college students is not data collected from sur-
veys or other methods developed by this researcher, but rather is data collected by IPEDS and 
NCES.  The analysis of such data is used to formulate the exploration and review of the enroll-
ment trends of minority college students and how those trends are related to the changes in the 
Title IV Federal Financial Aid regulations, and as such may have caused a disparate impact on 
those students. 
This population of minority students enrolled at public and private 4-year universities and 
those at the most economically challenged HBCUs were selected as the data and established dis-
cussion on this population was the most readily available at the time of this research to provide 
the densest amount of information useful to this type of evaluation to be added to the academic 




populations of students and a college also affected by these changed regulations, and actually 
encourages future research on this topic to include other student populations and colleges to gain 
a broader view of the issue. 
As this research study is a legal analysis of cases, regulations, articles, and IPEDS/NCES 
data and not live subjects, this researcher was exempted by the Institutional Research Board via 
waiver.   
Disparate Impact Theory Defined 
Disparate Impact is defined by the Title VI of the Civil Rights Act and prohibits race, 
ethnicity and national origin discrimination against e.g., applicants, students, and employees,141 
and by Title IX of the Education Amendments of 1972 of the Higher Education Act of 1965, and 
prohibits sex discrimination.142  Disparate impact discrimination theory refers to race and sex-
based differences in outcomes that may result from application of “neutral” policies, notwith-
standing the absence of intentional discrimination. The doctrine of disparate impact holds that 
practices may be considered discriminatory and illegal if they have a disproportionate "adverse 
impact" on members of a minority group.  Under the doctrine, a violation of Title VII of the 
1964 Civil Rights Act may be proven by showing that a practice or policy has a disproportionate-
ly adverse effect on members of the protected class as compared with non-members of the pro-
tected class.143 The doctrine entails that "A facially neutral employment practice is one that does 
not appear to be discriminatory on its face; rather it is one that is discriminatory in its application 
or effect."144 Where a disparate impact is shown, the plaintiff can prevail without the necessity of 
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showing intentional discrimination unless the defendant demonstrates that the practice or policy 
in question has a demonstrable relationship to the requirements of the “job” in question.145 This 
is the so-called "business necessity" defense.146  The lack of “intent” is what distinguishes dis-
parate impact from disparate treatment.  Disparate impact claims are distinct from disparate 
treatment claims because plaintiffs are not required to demonstrate malice or discriminatory mo-
tivation, but rather acknowledge fault based on effects.  In other words, while disparate treatment 
theory is based on intent, disparate impact analysis establishes culpability for a policy that is de-
veloped with little attention to, or understanding of, the potential impact on a protected group of 
people. 
According to the Education Law Journal, the theory of disparate impact, also known as 
“adverse impact,” allows challenges to employment or educational practices that are nondiscrim-
inatory on their face but that have a disproportionately negative effect on members of legally 
protected groups.147 This impact, adverse as it is, discussed in the article, has evolved over time 
to be applicable in higher education issues, but originated as a claim in business discrimination 
cases.  According to Vinik, the theory began with the Griggs v. Duke Power Company case 
whereby African American employees claimed that business promoting practices were discrimi-
natory in nature and had a disparate impact because the Duke Power Company required that ap-
plicants for transfer to a higher paying department have a high school diploma and pass an intel-
ligence test.148   The court there identified that these requirements were not rationally related to 
the positions and were not required of white employees.  In fact, the court found that white em-
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ployees without the high school diploma did quite well in the higher paying department, and 
found that the intelligence test on which African Americans did more poorly in performance than 
white employees, was not related to the job skills set for the position.149 
The outcome in Griggs, although related to business employment and promotion, evolved 
according to Vinik, and federal courts have limited how and when plaintiffs may file disparate 
impact claims.  Vinik further supports this court limitation by analyzing Washington v. Davis.  In 
that case, the Supreme Court held that the theory of disparate impact did not apply to constitu-
tional claims unless plaintiffs could show that the facially neutral standards were adopted with 
discriminatory intent.150 The court reasoned that Title VII of the Civil Rights Act of 1964 “in-
volves a more probing judicial review of, and less deference to, the seemingly reasonable acts of 
administrators and executives than is appropriate under the Constitution where special racial im-
pact, without discriminatory purpose, is claimed.”151 In addition, the court expressed its concern 
that extending the theory of disparate impact to constitutional claims would open the floodgates 
and “would raise serious questions about, and perhaps invalidate, a whole range of tax, welfare, 
public service, regulatory, and licensing statutes that may be more burdensome to the poor and to 
the average black than to the more affluent white.”152 
After the verdict in Griggs, commentators long debated whether Griggs was rightly decid-
ed,153 Congress essentially mooted that debate when it codified Griggs in the 1991 Civil Rights 
Act.154 Post-Griggs Supreme Court cases have strengthened the disparate impact doctrine. The 
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Court held that employers could be found liable where an individual practice had a disparate im-
pact, but the overall selection process had no disparate impact.155 Even more significantly, the 
Court held that courts could analyze subjective employment policies, for example, interviews or 
job evaluations, under the disparate impact framework.156 Under this decision, employers with-
out strict hiring guidelines who hire those they, or individual supervisors, deem most qualified 
can be held liable for disparate impact discrimination if the end result of their hiring processes is 
not a representative workforce.157 Under the disparate impact doctrine, courts have invalidated 
numerous employment practices, including written tests, physical tests, height and weight re-
quirements, and subjective evaluation processes, for having a disparate impact on a protected 
class without a business justification.158 
Traditional Legal Research and Writing Methodology Defined 
IRAC is the acronym for Issue, Rule, Application, and Conclusion. These words repre-
sent the stages of the most commonly accepted way to organize a written legal analysis: first, 
articulate an important legal issue or question; next, state and explain the relevant legal rule; 
next, apply the rule to your facts; finally, conclude by explicitly answering the question or taking 
a position on the issue.159 IRAC is the most popular form of organization because it is usually the 
one that makes it easiest for the reader to follow your analysis. Following the IRAC structure 
will provide a framework around which to organize your writing, thus making your discussion 
easier to write (and read).  William H. Putman describes IRAC as "a structured approach 
to problem solving. The IRAC format, when followed in the preparation of a le-
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gal memorandum, helps ensure the clear communication of the complex subject matter of legal 
issue analysis.”160 "IRAC is not a mechanical formula, but simply a common sense approach 
to analyzing a legal issue. Before a student can analyze a legal issue, of course, they have to 
know what the issue is. Thus, logically, step one in the IRAC methodology is to identify the 
issue (I). Step two is to state the relevant rule(s) of law that will apply in resolving the issue 
(R). Step three is to apply those rules to the facts of the question--that is, to 'analyze' the 
issue (A). Step four is to offer a conclusion as to the most likely result (C)."161 
Judges certainly provide legal analysis in their opinions. Do the judges follow IRAC? 
Yes they do, although often in highly stylized formats. In almost every court opinion, judg-
es: 
- identify the legal issues to be resolved (the I of IRAC); 
- interpret statutes and other rules (the R of IRAC); 
- provide reasons why the rules do or do not apply to the facts (the A of IRAC); and 
- conclude by answering the legal issues through holdings and a disposition (the C of 
IRAC). 
Each issue in the opinion goes through this process. A judge may not use all of the lan-
guage of IRAC, may use different versions of IRAC, and may discuss the components of IRAC 
in a different order. “Yet IRAC is the heart of the opinion. It is what opinions do: they apply 
rules to facts to resolve legal issues."162   
As IRAC is the way in which judges make decisions in cases where there is a claim of 
disparate impact in higher education, the “rule of law” will be the policies created by that institu-
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tion to meet its educational and business goals.  Therefore, it makes intellectual sense that the 
court system is potentially flawed and unable to make the best decision for the Claimant as the 
rules themselves are created in favor of the institution.  The judicial opinions are sound and just 
based on the acceptable legal analysis provided by a tradition steeped in the IRAC method, but 
are justice really served for the Claimant who seeks relief, restitutions, or damages for what they 
believe to be true and accurate effects of disparate treatment?  Until legislators further evaluate 
this newer area of disparate treatment, it will be unlikely that many claimants will find a resolu-
tion when pursing their claim in a court of law.  It is this same logic and methodology that this 
researcher combines with the Disparate Impact Theory to investigate, explore and review the ef-
fects of the changes in federal financial aid policies in 2012 that seem to have an impact on the 
enrollment trends of minority students in higher education. 
 
Integrated Postsecondary Education Data System (IPEDS) 
Without belaboring the definition of this data system, it is important to summarize, for 
the reader, the purpose of using this particular data system in this researcher’s methods in this 
dissertation.  Therefore, the purpose of using IPEDS is because it is a well-utilized, well-
respected, and well-published, nationally accepted authority on the programs, population, and 
other issues of all institutions of higher learning in the U.S. as part of the Institute of Education 
Sciences (IES).  IES is the statistics, research, and evaluation arm of the U.S. Department of Ed-
ucation.163 According to their website, they have the mission “…to provide scientific evidence 
on which to ground education practice and policy and to share this information in formats that 
                                                 




are useful and accessible to educators, parents, policymakers, researchers, and the public.”164  
IES, along with many national educational functions, conducts large-scale evaluations of federal 
education programs and policies that address complex issues of national importance, such as the 
impact of alternative pathways to teacher preparation, teacher and leader evaluation systems, 
school improvement initiatives, and the data to evaluate the topic of this dissertation.165  As such, 
under the Education Sciences Reform Act of 2002, IES must report on each grant, contract, and 
cooperative agreement in excess of $100,000 awarded through its four national education centers 
through its Biennial Report.166 This report, which covers Fiscal Years 2013 through 2016, used 
for purposes of the research for this dissertation, summarizes activities by name of institution, 
type of award, fiscal year, and by the unit or program under which the activity is supported. The 
report also provides the award number, recipient, and amount of award. 
The data and information found in this report is critical to the purpose of the topic of this 
dissertation, as the use of Disparate Impact Theory and IRAC would be useless without support-
ed data and information to be used to explore and review the effects of the federal financial aid 
policy changes in 2012 that apparently effected enrollment trends of minority students in college.  
It is the combination, then, of IPEDS data, IRAC legal reasoning, and Disparate Impact Theory 
that provides the methodology for researching the issues at hand and supporting the findings of 
the research by which this dissertation can make proposals for improvement in our higher educa-
tion policy making for legislators and higher education institution leaders, as well as make rec-
ommendations for future research to further the outlook of college enrollment for minority stu-
dents in years to come. 
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As of the time of this study, which began in August of 2012 and concluded in January of 
2017, there had not yet been a significant study focusing on this area of research in education, 
and especially not one that used case law and other legal research to investigate this issue in par-
ticular. Thus this study, the first in-depth study of its kind, is significant for that reason alone, but 
is also significant because it is evaluative of case law, legislation, and statutes as they relate to 
the growing educational debate, journal articles, and public outcry over these laws; and interpre-
tive about what could be a major setback in America for numerous minorities seeking access to a 
higher education.    It could also be a major blow to public institutions, especially those that are 
minority serving institutions, like HBCUs, that depend greatly on the financial assistance from 
the federal government to operate their colleges and universities. 
This study provides information that educators, legislators, parents, and students can use 
to improve the state of declining enrollment in higher education for minority students based on 
loss of financial resources so imperative to this student population’s access to higher education.  
It seeks to educate the reader, explore the finding of these issues, and review the outcomes of the 
findings.   The significance of its findings can be used by policymakers to create or revise current 
Federal Financial Aid policies, by educators to continue the discourse of diversity and financial 
needs of the academy for the student and for the university, by parents and students to strive to-
ward continual and improved access, not denial, of educational fulfillment and career goals that 








Results for Question 1:  What accounts for its disparate impact on enrollment of minority stu-
dents in higher education?  
Disparate impact claims are distinct from disparate treatment claims because plaintiffs 
are not required to demonstrate malice or discriminatory motivation, but rather acknowledge 
fault based on effects.  In other words, while disparate treatment theory is based on intent, dis-
parate impact analysis establishes culpability for a policy that is developed with little attention 
to, or understanding of, the potential impact on a protected group of people.   Therefore, the lack 
of “intent” for the plaintiff’s claim and the usual “business necessity” for a defendant’s rebuttal, 
are heavily at hand regarding the disparate impact on enrollment of minority students. 
A recent article in the Chronicle of Higher Education suggested that the U.S. Department 
of Education would take a more aggressive approach to examining civil rights issues on college 
campuses.167 Russlynn Ali, Assistant Secretary for Civil Rights, stated the Department of Educa-
tion would use disparate impact analysis to examine outcome data.168 Heller and Shapiro, in their 
AERA conference presentation, also utilized the disparate impact frame in a study that examined 
high-stakes testing. In particular, the study examined the legal precedent for the three-step pro-
cess needed to prove disparate impact.169 Elizabeth Mooney O’Callaghan also used the concept 
of disparate impact in a presentation on women and the tenure process. She suggests that the 
numbers are still dismal for women in academia. More men than women are on the tenure track 
                                                 
167 (Basken, 2010) 
168 (Basken, 2010) 




and women are a disproportionate number of adjuncts. The tenure system (or mechanism) is set 
up to be neutral but does, in fact, disadvantage women.170 
While arguments have been advanced in the legal field and in education that question the 
legitimacy of using disparate impact, the theory is ideal for an examination of federal financial 
aid policies and how they may impact various student enrollment populations.171  
For the purpose of this paper, the concept of disparate impact is used to examine the 
awarding of financial aid to undergraduate students, and whether the awarding patterns for finan-
cial aid produce a disparate impact on minority student enrollment. Specifically, this research 
focuses on funding patterns and their impact on various undergraduate student populations. 
In Table A and Chart A below, it is clear that the student population at postsecondary in-
stitutions for fall of 2014 has returned to nearly the same population as the Fall of 2002.  Table B 
and Chart B below indicate that as the enrollment increased the financial aid received increased.  
Similarly, as the enrollment decreased the financial aid received decreased.  More importantly as 
enrollment from 2009, the peak enrollment time, decreased from 2009 to 2014 by a bit more than 
10%, financial aid received declined by nearly 20% during that same time period.  The most sig-
nificant drop was among the enrollment of Black and Hispanic students enrolled in college dur-
ing that same time period as well as the amount of financial aid received by these same students.   
It seems evident that there is a correlation between enrollment and financial aid received, 
specifically after the federal financial aid changes implemented in the fall of 2012.  It is notewor-
thy from the data shown on Table A that from 2002 to 2007, enrollment was pretty stable with 
little fluctuation in its rate and numbers of students. In 2008-2009 enrollment spiked tremendous-
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ly at the same time that our country saw the historic change; the first African-American President 
of the United States with the election of Barack Obama.  If the election of a new president poten-
tially affects enrollment trends then it is incumbent on this researcher to look at any issues, espe-
cially financial and economical, that may correlate with that change in administration.   
According to a recent book on this matter, during the time that President Obama was 
elected, our economy saw unemployment rates similar to those found in the 1940’s.172 In 1944, 
President Roosevelt, as well as many leaders in Washington and in the state capitals 
throughout the nation worried about a return to Depression-era unemployment rates.173  
However, there are many reasons that the expected deep recession eventually turned into the be-
ginning of an economic boom in the US after the war.  One of the most important saves that 
came out of that era of policy making, one that provides a guide for our present predicament, was 
the embrace of large-scale investments and innovative policies by both federal and state govern-
ments to promote greater access to higher education.174  The famed GI Bill, for example, was not 
simply an effort to open new opportunities for deserving returning veterans, many of whom had 
delayed their education or needed new skills to enter the job market, but also to reduce projected 
unemployment, and at the same time, help restructure the U.S. labor market by producing a more 
skilled labor force.175 
According to Douglass, expanding higher education funding and enrollment capacity 
may be as important as any other policy lever to cope with an economic downturn, including 
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funding for infrastructure.176  He goes on to say that, “…The overall educational attainment of a 
nation is, in fact, much more important today than some 60 years ago. Broad access is increas-
ingly viewed as vital for socioeconomic mobility and demand for higher education generally 
goes up during economic downturns. Individuals who lose their jobs, or fear low prospects for 
employment in declining economies, see a university or college degree as a means to better em-
ployment prospects.  In some significant measure, it is likely that enrollment demand will go up, 
particularly in the public higher education sector, because tuition costs are generally much lower 
than in the private independent and for-profit sectors. We are already seeing evidence that many 
students who had planned to attend private or out-of-state public colleges will turn to cheaper in-
state options.”177   
Some 75 percent of all students in the U.S. attend college in public institutions.178 Be-
cause of this, many of these public institutions are feeling the effects of repeated cuts in budg-
ets, many multi-campus public systems are threatening to cap or event lower enrollment despite 
growing  demand.179 One of the nation’s largest four-year university systems, the California 
State University (CSU), cannot afford more part-time, let alone full-time, faculty to teach all 
their classes despite a 20 percent increase in freshman applications over the previous year.180   
After the initial increase in enrollment in 2008, enrollment then stabilized in 2010-2011 
(See Table A).  However, after the enactment of the Consolidated Appropriations Act, 2012 
(Public Law 112-74) signed by President Barack Obama, enrollment dropped so significantly 
that the enrollment numbers appeared similar to those found in 2002, 12 years earlier.  With the 
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enactment of this law, which changed the federal financial aid policies dramatically, a decade of 
increasing enrollment plummeted in under two years following the enactment of the new poli-
cies.  This was significantly impactful on college enrollment trends, especially for minority stu-




Number of Students Enrolled in Postsecondary Institutions for the 
First Time by Year 
     
           
Fall 2002 2,913,082    
Fall 2003 2,900,552    
Fall 2004 2,910,285    
Fall 2005 2,879,541    
Fall 2006 2,922,026    
Fall 2007 2,959,489    
Fall 2008 3,218,242    
Fall 2009 3,423,880    
Fall 2010 3,385,045    
Fall 2011 3,301,089    
Fall 2012 3,172,783    
Fall 2013 3,159,371    
Fall 2014 3,083,229    
 
This table presents data items collected from Title IV institutions in the United States. Prior to Fall 2010, the 
data include only Title IV primarily postsecondary institutions. 
 
SOURCE: U.S. Department of Education, National Center for Education Statistics, Integrated Postsecondary 
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Number of Full-time, First-time Students Receiving Financial Aid by 
Year 
      
      
            
    Aid year 2001-02 1,737,303     
Aid year 2002-03 1,838,722     
Aid year 2003-04 1,901,784     
Aid year 2004-05 1,974,424     
Aid year 2005-06 2,024,342     
Aid year 2006-07 2,033,550     
Aid year 2007-08 2,225,061     
Aid year 2008-09 2,432,887     
Aid year 2009-10 2,713,765     
Aid year 2010-11 2,541,227     
Aid year 2011-12 2,446,296     
Aid year 2012-13 2,341,554     
Aid year 2013-14 2,324,251     
      
      
           
      
This table presents data items collected from Title IV institutions in the United States. Prior to 2009-10, the 
data include only Title IV primarily postsecondary institutions. 
 
Detail may not add to totals because of rounding.     
SOURCE: U.S. Department of Education, National Center for Education Statistics, Integrated Postsecondary 


















The data as found in Figure 1 and 2 and Table 1 above, as researched in IPEDS, seems to direct-
ly correlate and confirm the findings in recent articles.  As found in the recent report, “The Con-
dition of Education,” [by the National Center of Education Statistics of the U.S. Department of 
Education], enrollment for Black, non-Hispanic students is down about 1 percent and decline in 
enrollment by other minority groups is also reported.181  Currently Black non-Hispanics, Hispan-
ics, and American Indians/Alaska Natives tend not to go to college at the same rates as their 
White non-Hispanic and Asian/Pacific Islander peers.182 The Western Interstate Commission on 
Higher Education (WICHE) 2012 report, [“Knocking at the College Door: Projections of High 
School Graduates”], takes this further and conclude that “…historically Hispanics, along with 
Black non-Hispanics and American Indians/Alaska Natives, have been less well-prepared aca-
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demically and have had less access to financial resources to help them pay for college….” as two 
major factors leading to the decline in enrollment in institutions of higher education by minority 
students.183 
On major factor mentioned by WICHE is the fact that historically minority students have 
had less access to financial resources to help them pay for college, and often are more dependent 
on federal funding such as loans and grants in order to enroll in college.184  As discussed earlier 
in this paper, there have been recent changes in federal financial aid that have included stricter 
guidelines for loans and grants, causing students to have an increased challenge to satisfy the re-
quirements for receiving the loans and grants.  These changes, along with the unavoidable social 
changes due to the economy, including the recession, as discussed earlier in the paper, have 
caused many students to reconsider whether they can afford the price of higher education.  Thus, 
these federal financial aid changes have affected the enrollment of all students at institutions of 
higher education as we see a decline in enrollment across the country.  Minority students, how-
ever, seem to be hit a bit harder by these federal financial aid changes.  
   
Results for Question 2: What does the case law and literature say about the impact on minority 
enrollment affect various institutions such as public universities, private universities and 
HBCUs?  
According to the U.S. Department of Education’s report released in October of 2012,   
enrollment in college dropped slightly in the fall of 2011.185 In the U.S. Department of Educa-
tion’s report, "Enrollment in Postsecondary Institutions, Fall 2011; Financial Statistics, Fiscal 
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Year 2011; and Graduation Rates, Selected Cohorts, 2003-2008," the preliminary data on en-
rollment at nearly 7,000 colleges that receive federal student aid under Title IV of the Higher 
Education Act indicated that about 18.62 million undergraduates were enrolled in such institu-
tions in 2011, down from 18.65 million the year before.186  
Additionally, the report indicates that changes in federal financial aid and state budget 
cuts have reduced capacity at some public institutions.  In fact, state support for higher education 
has decreased over the past 20 years. In fiscal year 2011, the per-pupil funding for public univer-
sities was $6,290, the lowest in more than 25 years.187  Enrollment during this time has decreased 
while the average tuition in public universities has tripled according to the College Board. “The 
average published tuition and fees at public four-year colleges and universities increased by 31% 
beyond the rate of inflation over the five years from 2002-03 to 2007-08, and by another 27%  
between 2007-08 and 2012-13.”188 Some scholars predict that the consumer will become a com-
modity and institutions of higher education will compete for the best students which will ulti-
mately mean the cost of tuition will soon decrease in order to increase enrollment.189 
According to a recent article in the Associated Press,, “…thousands of students who un-
expectedly either had to stay at home, transfer to a less expensive school or find new money 
when the U.S. Department of Education quietly changed how it evaluated the credit of par-
ents applying for a federal PLUS loan.”190  The article considers the enrollment statistics of 
minority students at higher education institutions affected by the July, 2012 changes in the 
federal financial aid. In particular, these minority students are (or were) enrolled at Histori-
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cally Black Colleges.  The article goes on to say that many colleges were hit this year with 
decreased enrollment due to the greater scrutiny imposed by the changes in the federal regu-
lations, but Historically Black Colleges “…were hit particularly hard because so many of 
their students come from low-income families’ dependent on PLUS loans. In recent years, 
as many as a third of all black college graduates had used PLUS loans, a proportion twice as 
high as the rate for all schools, according to one estimate.”191 
The majority of federal financial aid dollars are disbursed through a voucher system. Pell 
Grants and student loans, among other types of aid, are given directly to students; they can then 
take those funds and use them at any of the over 7,000 institutions that participate in the federal 
government’s Title IV student aid program. Among the programs, the Pell Grant disbursing over 
$32 billion.  Another program is the student loan program and students took out over $100 bil-
lion in federal loans in the 2012-13 award year.192 But there are two important types of federal 
financial aid that are distributed to colleges and universities instead of directly to students, and 
are based on a “credit rating” of the college.  The Federal Work-Study Program (FWS) allocates 
over $900 million per year to institutions.193  The Supplemental Educational Opportunity Grant 
(SEOG) allocates nearly $700 million per year to institutions.194 Institutions must allocate SEOG 
funds to students with the greatest financial need, as estimated by students’ expected family con-
tribution (EFC) and Pell Grant eligibility.195 These federal allocations for FWS and SEOG can 
represent an important additional funding source for needy students attending participating insti-
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Institutions are allocated funding for campus-based aid according to two formulas speci-
fied in the Higher Education Act (HEA) of 1965 and slightly altered through its various reauthor-
izations. This funding is provided using a “base guarantee” that provides institutions with rough-
ly the same funding they received the prior year or a “fair share” allowance.  Both the base guar-
antee and the fair share allowance disproportionately benefit high-cost institutions.196 Although 
language in HEA authorizations sought to tie allocations based on unmet need rather than histor-
ical participation, the base guarantee is still prominent.197 Although there are two methods, the 
“base guarantee” method is most prevalent among the two.  The prevalence of the base guarantee 
means that colleges that initially participated in campus-based programs still get the majority of 
funds, regardless of whether their students have the greatest amount of need.198  
 The fair share allowance says that it would be more equalized if some funds went to insti-
tutions not eligible for the base guarantee, however, the allocation based on unmet need rewards 
colleges with high sticker prices and high levels of unmet student need.199 It also results in stu-
dents from middle-income families at more expensive institutions receiving more campus-based 
aid than very low-income students at community colleges.200 
Below Table 3 shows the distribution of campus-based aid programs by institutional type 
(2-year public, 4-year public, 4-year private, and for-profit) in the 2011-12 award year. Although 
only 12% of students receiving Pell Grants nationally attended private four-year institutions that 
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year, these institutions received 35% of SEOG funds and 44% of work-study funds. Students at 
public four-year colleges received SEOG and work-study funds at rates roughly proportional to 
their Pell awards, but students attending community colleges or proprietary institutions were far 
less likely to receive campus-based aid than a Pell Grant. Community college students received 
37% of all Pell Grants in 2011-12, yet only received about 15% of campus-based funds. The dol-
lar value of SEOG awards also varied by sector; the average SEOG for recipients at private four-
year colleges was $1011, $300 more than at public four-year colleges and $600 more than at 















                                                 




Table 3: Student enrollment and campus-based aid receipt by sector, 2011-12.  
Characteristics Public 2-year Public 4-year Private 4-year For-profit 
Pell Recipients (%) 36.5 29.4 12.2 22.0 
SEOG Recpts (%) 24.0 25.7 20.4 29.9 
SEOG Funds (%) 16.7 30.8 34.9 17.5 
SEOG/awarded 
Student ($) 
411.68 708.76 1010.69 346.51 
SEOG Funds by 
Income (depend-
ents, %) $0-$29,999 
$30,000-$59,999 



























12.2 32.7 50.8 4.2 
FWS Funds (%) 14.6 35.0 44.4 6.0 
FWS/awarded Stu-
dents ($) 























Sources: U.S. Department of Education (2013), Miller (2013).  Notes: (1) Columns with percentages represent that sector's share of 
total aid receipt. (2) Private 2-year colleges are excluded due to their small number. 
 
The current allocation strategy has led to some academicians calling for a change to the 
formula to favor colleges with more low-income students, and therefore, more need in regard to 
financial aid.202 But unless funding for these programs increases significantly, some colleges will 
have to lose funds for others to gain. Well-resourced public and private institutions that benefit 
from the current allocation system have already shown their willingness to oppose any chang-
es.203  
Only one study has documented the current allocation of campus-based funds to individ-
ual institutions and how those allocations compare to student need. Smole,204 in his research, 
used data from the 2004-05 award year to show that high-cost institutions receive a dispropor-
tionately large share of campus-based aid and that basing all allocations on the fair share formula 
would result in a slightly more equitable distribution of funds relative to student need. However, 
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this work did not examine the implications of restricting the amount of tuition and fees that count 
toward the need allocation formula—an important consideration in the aid allocation process. 
Therefore, a change in how the formula is used to allocated funding to colleges is unlikely to 
change any time soon, and the neediest colleges with the neediest undergraduate students, likely 
to also be minority students, will continue to stretch their budgets to meet the student needs, and 
keep as many degree programs available as possible.  Unfortunately, some colleges will be 
forced to reduce programs, and the harshest hit may even choose to shut their doors for 
business.205 
Declining enrollment has affected some colleges to the point of closure.  Moody’s 2012 Tui-
tion Survey recognizes that enrollment declines tend to be concentrated in colleges with smaller 
total enrollment, weak selectivity/yield rates, high tuition dependence, small endowments, and 
soft regional demographics.206 Furthermore, private colleges and universities with small enroll-
ments fall among the 97% of the country’s 1,600 institutions with endowments less than $1 bil-
lion.207  The economic recession has put a strain on endowments which on average, reported 
losses during the 2012 fiscal year (FY2012)208. This renders small institutions even more tuition-
dependent as they have little cushion against unexpected revenue shortfalls through alternate 
revenue sources.209 On average, five private 4-year non-profit colleges and universities have 
closed per year over the last ten years, with as many as 9 institutions closing in 2009.210 
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The Chronicle of Higher Education211 highlights that low enrollment, low endowment levels, 
high debt and deficit positions, and deferred maintenance were challenges common to small col-
leges and universities at the time of their closure.  Here is a snapshot showcased in the article 
indicating the challenges faced by small colleges as they closed for business:  
 Urban College of Boston, 2012 – “600 students,” “financial troubles,” “failed mer-
ger with Endicott College,” “$250,000 deficit;” 
 Antioch College, 2007 – “dwindling enrollment and expensive campus mainte-
nance,” “small endowment of $36.2 million,” “annual deficit of $5-million for several 
years;” 
 William Tyndale College, 2004 – “college was running out of money and could not 
operate past December 31,” “cannot maintain an enrollment high enough to make 
ends meet,” “292 students;” 
  Trinity College, 2000 – low enrollment with “225 returning undergraduates,” “en-
dowment is only about $700,000,” “cumulative operating deficit of $2.7-million, and 
its long-term debt stands at about $5.6-million.” 
 What we see from these articles and sources is that declining enrollment, including that 
of minority students, affects not only the amount of financial aid received by the college from the 
federal government, but affects the school’s bottom line in determining the school’s viability to 
stay in business.  Without policy changes regarding these changing financial aid regulations, and 
without policy changes regarding the calculation of financial aid allocation to colleges, many 
schools, especially small private colleges, will continue to close until the schools and/or society 
and/or government decides to make the changes necessary in higher education regulations so that 
                                                 




all students have access to an education without a disparate impact on some populations of stu-
dents.   
Results for Question 3: What internal institutional changes in enrollment recruitment and fi-
nancial incentives may be leading to a reversal of enrollment decline?  
 
In light of the declining enrollment dilemma, many colleges and universities have taken a 
strategic approach to planning a rebound from this dilemma including making internal policy and 
programmatic changes to address the decline.  Many colleges are rethinking their strategic re-
cruitment plan to watch demographic changes and migration patterns of potential students.  Oth-
ers are developing and implementing innovative strategies to attract and/or retain students, while 
others are taking even more drastic and cutting-edge methods like offering “tuition-free” and 
“sliding scale tuition” options to boost enrollment.   
According to the WICHE212 data, despite a 20 percent increase in high school graduates 
between 2008-2009 and 2019-2020, the college-going rate for 2008 graduates was 57 percent. 
That is below the national average of 63 percent, according to the National Center for Higher 
Education Management Systems.213  In October, the National Student Clearinghouse released a 
study called “National College Progression Rates.”214 Although not based on a nationally repre-
sentative sample of schools or of high school graduates, the study looks at a broad sample of 
more than 2.3 million students over three years—roughly a quarter of all U.S. high school gradu-
ates from all 50 states.  The WICHE report215 showed clear differences in college-going rates 
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between low income and higher income high schools for the class of 2012.  Low or high income 
mattered more than the minority status of the high school or whether it was rural or urban.  For 
institutions considering the demographic changes taking place nationally, understanding these 
additional metrics will be important to determining the “where” and the “why” of future recruit-
ment plans. 
Institutions should also keep an eye on state migration pattern of high school students.  
Migration patterns consider the percentage of a state’s college-going high school graduates who 
opt to attend college out of state. IPEDS publishes this data, although not annually.216  Connecti-
cut and New Jersey, for example, are well known as “exporters” of their high school graduates. 
More than half of their graduates who attend four-year colleges do so out of state.217 Florida, on 
the other hand, where there is a large college-going population, only about 12 percent attend col-
lege out of state.218  Because Texas already has a large and increasing number of high school 
graduates, it is often targeted as a new or emerging recruitment market by institutions in all 
states.219  Given the demographic shifts in student populations nationwide, many colleges and 
universities have begun recruiting efforts in Texas.220 
Interestingly, some colleges and universities have gone above and beyond looking at 
long-range, out of state, recruitment plans as a means to drive up enrollment. Innovative colleges 
and universities have started developing enrollment plans that look at the financial need of the 
students being recruited since the changes in federal financial aid policies have been implement-
ed.  According to CNBC’s news article, Debt-free degrees: Paying for college on a sliding 
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scale,221 the average tuition at private American universities and colleges is above $30,000 a 
year, and the tuition could be about double that amount at the nation's most elite schools.  Sticker 
shock aside, most college students have never paid full price, and of late, many institutions have 
introduced sliding-scale payment schemes that can drastically reduce, and sometimes even elim-
inate, tuition payments, student loans and even room and board.  Academically gifted but eco-
nomically average students can now attend an Ivy League university, like Brown , Columbia, 
Cornell, Dartmouth, Harvard, Princeton, Yale or the University of Pennsylvania for free. These 
elite and extremely selective schools may rank near the top of the tuition tally, but thanks 
to enormous endowment funds and government pressure to tap them, they can actually be among 
the best bargains and even cheaper than a top public university. All you have to do is make the 
grade. 
For example, at Brown University, families with income below $60,000 and assets under 
$100,000 pay nothing. For those with income below $100,000, the traditional loan component of 
financial-aid packages is replaced with extra scholarships. Families with total income under 
$150,000 get reduced loans. Only those earning more than $150,000 get a standard financial-aid 
package of loans, student employment and some scholarship money. 
The article goes on to say that it is not only the Ivy Leagues that are implementing tui-
tion-free or sliding scale tuition rates to drive up enrollment, but also that there are increasing 
numbers of other competitive private universities and colleges adopting similar sliding-scale fi-
nancial-aid policies. For example, Davidson College, a 1,739-student school just north of Char-
lotte, N.C., eliminated loans from financial-aid packages in 2007. The school claims to have 
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been the first national liberal arts college in the nation to do so.  Like Ivy League counterparts 
such as Yale, Davidson excludes student loans from financial-aid packages.  
Public universities are also getting involved in tuition-free strategic plans to attempt to 
improve the declining enrollment to the point that the plan actually improves enrollment at its 
state colleges and universities.  Students at Oregon's two- and four-year public colleges and uni-
versities do not owe tuition until they graduate. Under the state's “pay it forward” legislation, 
both in- and out-of-state students will be able to attend Oregon schools free of charge, provided 
they agree to pay the state a small percentage of their employee salaries for about 25 years after 
graduation. Although the article indicates that the legislators have approved development of this, 
it is only a pilot program and they will need to vote on permanent implementation for Fall of 
2015, but at the time of the article, the tuition rates had been lowered or frozen by the Oregon 
University System. 
California, a state that has been known to provide its residents free tuition at its public 
universities, implemented new legislation when its then governor, Gov. Jerry Brown, signed Cal-
ifornia's new Middle Class Scholarship (MCS) into law. Under the legislation, being phased into 
implementation over the next three years, students from families earning up to $150,000 annual-
ly will be able to get state help for tuition at University of California or California State Univer-
sity campuses from the 2014–15 academic year onward.  This family income maximum was in-
creased to assist more middle-income families. 
Clearly there is much debate and many methods of how the government and institutions 
of higher education can address declining enrollment, especially the declining enrollment of mi-
nority students who seem to be most affected by the changes in federal financial aid and thus im-




League, Private, and Publicly-funded universities and colleges are taking things in their own 
hands through large endowments that provide increased scholarships and other tuition-free or 
sliding scale options, through changes in financial aid packages and requirements, and through 
lobbying state officials to change legislation to allow state government support through tax-payer 








Summary, Discussion, Recommendations and Conclusion 
I. Summary 
Minority students have historically been discriminated against in higher education with 
“race-neutral” laws and policies that have led to a disparate impact on their higher education ex-
perience.  This lead to the creation of law and policy that was supposed to alleviate inequalities, 
particularly Disparate Impact Theory. Disparate impact discrimination refers to race and sex-
based differences in outcomes that may result from application of “neutral” policies notwith-
standing the absence of intentional discrimination. This paper focused primarily on the disparate 
impact provisions in the federal regulations enforcing Title VI of the Civil Rights Act,222 which 
prohibits race, ethnicity and national origin discrimination against e.g., applicants, students, and 
employees and Title IX223 which prohibits sex discrimination. There is a three-part test for as-
sessing disparate impact complaints. A violation of law may occur if:  
1) There a significant disparity in the provision of a benefit or service that is based on 
race, national origin or sex; and  
2) The practice at issue does not serve a substantial legitimate justification, i.e., is not ed-
ucationally necessary; or  
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3) There is an alternative practice that is equally effective in meeting the institution’s 
goals and results in lower disparities.224  
A legal inquiry into disparate impact requires probing the educational justification of a particular 
practice and the degree of fit between the university’s educational objectives and the means em-
ployed to achieve its goals. In other words, the university’s educational policy, as established by 
its administration, is a fundamental element of the disparate impact analysis. Disparate impact 
inquiries are both complex and fact-sensitive. 
 Traditional notions of discrimination focus on differential treatment of a person or group 
that is based on a prohibited motive, such as discrimination for race, national origin or sex. In 
contrast, disparate impact discrimination refers to differences in outcome among racial or ethnic 
groups that may result from application of “neutral” policies and not resulting from discriminato-
ry intent. For example, a qualification test, as discussed previously in this dissertation, may vio-
late disparate impact standards if the pass rate among applicants from a particular ethnic group is 
significantly lower than for other groups, even if all applicants are required to take the same test 
and there is no evidence that the test was adopted for the purpose of disadvantaging any group.225 
Because the Equal Protection Clauses of the U.S. Constitution have been held to prohibit only 
intentional discrimination, disparate impact discrimination is unlawful only if made so by stat-
utes or regulations. Statutes and regulations that prohibit disparate impact typically do so by 
banning practices that have the “effect of” discriminating on some prohibited basis, which is the 
subject of this dissertation.  This subject focuses on the “effect of” discrimination that stems 
from the Title VI of the 1964 Civil Rights Act, which prohibits recipients of federal funds from 
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discriminating on the basis of race, color, or national origin.226 Although Title VI itself prohibits 
only intentional discrimination, agency regulations adopted to implement Title VI prohibit recip-
ients from engaging in practices that have the “effect of” discriminating on the basis of race or 
ethnicity.227 These regulations protect applicants, students, and employees from disparate impact 
discrimination.  
Regarding sex discrimination, the U.S. Department of Education regulations implement-
ing Title IX of the Education Amendments of 1972 contains the same “effects” standard found in 
the Title VI regulations.228 In addition, the regulations implementing Section 504 of the Rehabili-
tation Act of 1973 and Title II of the of the Americans with Disabilities Act of 1990 prohibit pol-
icies or practices that have a disparate impact based on disability, and although neither are dis-
cussed in this dissertation as the subject matter is quite different, this research mentions these 
laws here as they have similar provisions regarding disparate impact as the subject of this disser-
tation.  This would seem to indicate that “effect” is involved in disparate impact discrimination 
claims from several protected classes. 
Individuals may not enforce disparate impact claims under either Title VI or Title IX 
through private lawsuits, but they can be enforced administratively through the Department of 
Education’s Office for Civil Rights (OCR), one of the federal agencies charged with ensuring 
that institutional recipients, of federal funding do not engage in discrimination.229 OCR investi-
gations, known as compliance reviews, are prompted when there is sufficient information to sug-
gest potential non-compliance, including information from third parties, e.g., individuals, advo-
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cacy organizations, submitting complaint letters to OCR.230 For clarity and understanding of this 
topic, it is important to note that Title VII of the Civil Rights Act, which prohibits discrimination 
in employment, also prohibits disparate impact discrimination and, unlike Title VI and Title IX, 
may be enforced through private lawsuits.231 
Purpose  
The purpose of this study was to explore the impact of federal financial aid policy chang-
es on minority college student enrollment trends in order to review whether or not there had been 
discrimination based on Disparate Impact Theory, specifically in reference to Title VI of the Civ-
il Rights Act of 1964, and Title IX of the Education Amendments of 1972 of the Higher Educa-
tion Act of 1964. Identifying the disparate impact of “race-neutral” laws and policies established 
in higher education on enrollment trends of minority students could provide support for social 
change and new university policies that provide truly equal education opportunities for all stu-
dents.  The study explored the higher education policies by answering the following research 
questions:  
1. What accounts for its disparate impact on enrollment of minority students in high-
er education?  
2. What does the case law and literature say about the impact on minority enrollment 
affect various institutions such as public universities, private universities and 
HBCUs?  
3. What internal institutional changes in enrollment recruitment and financial incen-
tives may lead to a reversal of enrollment decline?  
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Studies of disparate impact in education litigation revealed that the university typically wins.232 
However, some earlier studies showed that students or other plaintiffs were the prevailing party 
in some of the ligations.233 It is important to point out that the earlier studies were focused more 
on job applicants, faculty or other administrators at universities prior to significant amendments 
to federal financial aid policies that changed the substance of disparate impact discrimination 
claims. Studies of disparate impact litigation revealed that the use of “placement tests,” “basic 
skills tests” or other “assessments” in regard to job offering, job advancement and student access 
are more common issues disputed with fewer than 20% of the plaintiffs prevailing as courts 
tended to defer to the universities’ educational goals as the measure of the rationale for the dis-
puted policies.234  The issue of economic disparity and equal access to education is becoming a 
more common issue litigated at disparate impact litigation as increasing numbers of minority 
students are unable to continue enrollment in college due to the financial issues they face due to 
of the changes in the financial aid legislation.235  As the issue of litigation post-financial aid 
regulatory changes is a relatively new litigation topic, remedies granted to students do have not 
enough outcomes to make a substantive evaluation at the time of this research, or to declare a 
common remedy trend.  However, we have seen an increase in response by universities to devel-
op new programs and services like “free tuition” programs, “tuition guarantee” programs, and 
“sweat equity” programs, to attempt to correct the downward trend of enrollment of students as a 
whole, and minority students in particular.  In the past, students, job applicants, faculty and ad-
ministrators rarely prevailed in court., More recently the successful outcome relies less on our 
judicial system, that admittedly is not an expert in deciding disparate impact discrimination in 
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education as it relates to the educational goals of the university policies, but is relying more on 
how a university responds to this trend by enacting new policies to benefit the university educa-
tional goals that include raising the enrollment numbers of all students and having funding avail-
able to support the financial needs of these students.   
Methodology  
For the purpose of answering the research questions, a disparate impact theory analysis of 
enrollment trends prior to the 2012 changes in federal financial aid policies, and those after the 
same, as well as a thorough evaluation of disparate impact discrimination in education claims 
and litigation was conducted to provide insight into the falling college enrollment of minority 
students. The data gathered focused on enrollment trends from 2000 – 2016 at four-year public 
and private universities, as well as historically black colleges and universities, across the United 
States.  The demographic variables used to review the enrollment trends of first-time, full-time 
freshmen are: type of institution, fiscal year, financial aid type, federal aid v. state aid, number of 
enrolled students by award type, number of students by institution type, number of minority stu-
dents, race of minority student, type of institutional program, and parent income of dependent 
student representation as presented by the Department of Education’s IPEDS service.  Moreover, 
decision issues were focused on not only the prevailing parties, outcomes, and remedies request-
ed, but rather what the response was of universities to the declining enrollment trends at their 
institutions. The descriptive statistics summarized the characteristics of the students that were 
affected by the financial aid changes and provided the data to support findings related to the de-
mographics of the students as indicated by the declining enrollment. Additionally, the descriptive 
data provided support for arguments regarding how successful the plaintiff in disparate impact 




new policies that were enacted after the changes in financial aid.  These showed the willingness 
of institutions to create change to improve the enrollment of students, especially minority stu-
dents, to not only avoid litigation but also to put them in better financial position.  This study ex-
amines whether or not the economy of our nation at the time of the changes in financial aid poli-
cies with more capital are more successful at due process hearings, therefore additional statistical 
analysis was needed to look for a relationship between how the economic recession had an im-
pact on the policy changes of financial aid and how that had significant historical significance to 
higher education. Considering that this study focused on some economic, social and educational 
aspects of disparate impact, several of the variables acted as proxies to serve as predictors of 
whether or not universities would take charge of the situation and make attempts, with new or 
revamped internal policies and programs, to offset the downward enrollment trend. The variables 
of university type and the type of university financial aid awarded were used as proxies for eco-





Findings   
This examination focuses on disparate impact discrimination in education as found in the 
federal financial aid policy changes of 2012 and their effect on enrollment trend of minority col-
lege students from fiscal years 2000 through 2016. The data was available to the public on the 
Department of Education IPEDS website. The cases and articles during this time which related to 




formation, sponsored by the Institute of Education Sciences (IES) of the U.S. Department of Ed-
ucation. Data revealed that there was an increase in minority student college enrollment from 
2000 to 2008, a stable period from 2008-2012, and a dramatic decrease in enrollment of minority 
students after 2012. An analysis of the issues found that a common complaint from minority stu-
dents was that the financial aid changes prevented them from college enrollment after 2012, and 
a common complaint among higher education institutions after 2012 was that these changes in 
federal financial aid policies caused some decline in student enrollment after 2012.  African-
American students have historically had less access to financial resources to help them pay for 
college.236  Historically, minority students are often more dependent on federal funding for loans 
and grants in order to enroll in college.237 It was found that lack of financial resources coupled 
with reduced access to federal financial aid led to enrollment decline of minority students.   
A legal and disparate impact theory analysis of the issues found that the prevailing out-
come in court cases favored the university when they were the defendant, whereas the plaintiff, 
the student, only prevailed in 20% of the cases.  The prevailing outcome, as found in articles ad-
dressing the issues, when universities took charge of the declining enrollment resulted in univer-
sities enacting new recruitment strategies and altering their internal policies to address declining 
enrollment trends.  Research of prevailing students found that the most common remedies grant-
ed were re-administration of “basic skills test.” An analysis of the students’ claim type revealed 
that disputes related to student’s access to federal financial aid and other educational funding 
represented the largest percentage of discrimination claims. Students were not very successful at 
court hearings as they only prevailed in 20% of the court cases. The data revealed that with de-
clining enrollment as an outcome, students were more successful at enrollment with funding and 
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other “alternative means” when universities stepped up and created new programs to satisfy the 
financial needs of the student while also satisfying the enrollment needs of the university to stay 
in business.  Disparate Impact Theory analysis found a significant relationship between enroll-
ment outcome and capital received from federal financial aid. More innovative institutional pro-
grams to offset the federal financial aid changes increased the likelihood of student enrollment 
and success over mere filing of disputes in court.  These innovative programs developed to offset 
declining financial aid from the federal government were more successful at institutions with 
deeper financial pockets from donors, outside resources, fewer state budget cuts, and access to 
other financial resources.   
Discussion  
The results of this study provide a good overview of the college enrollment trends of mi-
nority students after the changes in federal financial aid. From fiscal year 2000 through fiscal 
year 2016, enrollment increased up to 2008 followed by a drastic decline in enrollment after 
2012.   Students represented the majority of cases against the university system for disparate im-
pact discrimination claims, but prevailed in fewer than 20% of the court cases.238  Students were 
more successful when they utilized and participated in new or revised university enrollment re-
cruitment strategies and enrollment policies designed to address and improve the enrollment 
trends.239 The finding that universities that apply creative plans, revamped policies, and new re-
cruitment strategies would have more success in reversing their minority student enrollment de-
cline could be anticipated.  In that same vein, it could be anticipated that such creation of new 
programs would be most anticipated in institutions of higher learning with higher state funding 
per capita, more private donors, and outside private funding versus the usually less financially 
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stable HBCU’s or smaller schools with fewer financial resources.  Research shows that minority 
students were affected more than other populations of students during this college enrollment 
time period, and universities with greater populations per capita of minority students also in-
curred economic shortfalls after the 2012 federal financial aid changes.  
In the U.S. Department of Education’s report, "Enrollment in Postsecondary Institutions, 
Fall 2011; Financial Statistics, Fiscal Year 2011; and Graduation Rates, Selected Cohorts, 2003-
2008," the preliminary data on enrollment at nearly 7,000 colleges that receive federal student 
aid under Title IV of the Higher Education Act, indicated that  about 18.62 million undergradu-
ates were enrolled in such institutions in 2011, down from 18.65 million the year before.240 
Graduate-school enrollment also fell, to 2.93 million students in 2011 from 2.94 million in 2010. 
The report does not spell out possible reasons for the declines, however it does report that for-
profit colleges have seen their enrollments drop, in part because of the weak economy and scru-
tiny of the sector.241  Additionally, the report indicates that changes in federal financial aid and 
state budget cuts have reduced capacity at some public institutions.  In fact, state support for 
higher education has decreased over the past 20 years, and according to the State Higher Educa-
tion Executive Officers, in conjunction with the research of the National Center for Education 
Statistics in the U.S. Department of Education, in fiscal year 2011 the per-pupil funding for pub-
lic universities was $6,290, the lowest in more than 25 years.242  Enrollment during this time has 
decreased while the average tuition in public universities has tripled according to the College 
Board.  According to the College Board, “The average published tuition and fees at public four-
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year colleges and universities increased by 31% beyond the rate of inflation over the five years 
from 2002-03 to 2007-08, and by another 27% between 2007-08 and 2012-13.”243 
The data regarding enrollment trends in higher education is shown in Tables A and B. As 
shown in Tables A and B, it is clear that the student population at postsecondary institutions for 
the fall of 2014 has returned to nearly the same number of students as the Fall of 2002.  Table B 
and Chart B indicate that as the enrollment increased the financial aid received increased.  Simi-
larly, as the enrollment decreased the financial aid received decreased over the years.  More im-
portantly, as enrollment decreased from the peak of 2009 to 2014, by little more than 10%, fi-
nancial aid received declined by nearly 20% during that same time period.  The most significant 
drops were among the enrollment of Black and Hispanic students enrolled in college during that 
same time period, as well as the amount of financial aid received by these same students during 
this time period.   
Table 1 shows the distribution of campus-based aid programs by institutional type (2-year 
public, 4-year public, 4-year private, and for-profit) in the 2011-12 award year. Although only 
12% of students receiving Pell Grants nationally attended private four-year institutions that year, 
these institutions received 35% of SEOG funds and 44% of work-study funds. Students at public 
four-year colleges received SEOG and work-study funds at rates roughly proportional to their 
Pell awards, but students attending community colleges or proprietary institutions were far less 
likely to receive campus-based aid than a Pell Grant. Community college students received 37% 
of all Pell Grants in 2011-12, yet only received about 15% of campus-based funds. The dollar 
value of SEOG awards also varied by sector; the average SEOG for recipients at private four- 4 
                                                 




year colleges was $1011, $300 more than at public four-year colleges and $600 more than at 
community colleges.244  This data is relevant as it shows that students that attend institutions with 
higher internal endowments were less likely to be affected by the changes in federal financial aid 
regardless of whether it was a public or private college.   
The findings show that historically Latino and African-American students have been less 
well-prepared academically and have had less access to financial resources to help them pay for 
college.245  These are two major factors, then, that have led to the decline in enrollment in institu-
tions of higher education by minority students.246 Since historically minority students have had 
less access to financial resources to help them pay for college, minority students are often more 
dependent on federal funding for loans and grants in order to enroll in college.247  Seeing that the 
policy changes in federal financial aid that have included stricter guidelines for loans and grants, 
as when the U.S. Department of Education quietly changed how it evaluated the credit of parents 
applying for a federal PLUS loan, its being rational that these students have an increased chal-
lenge in satisfying the requirements for receiving the loans and grants.  These changes, along 
with the social changes due to the economy, specifically the recession and higher unemployment 
rates, have caused thousands of students to unexpectedly not enroll in college, stay at home, or 
transfer to a less expensive school. 
It should be noted that some institutions suffering financially from the enrollment decline 
trend of minority students showed grave concern not only for their financial stability but also for 
the higher educational access and degree attainment for these students.  In response, some of 
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these colleges enacted new programs or policy changes after 2012 , which were more than likely 
to have increased their student enrollment population.   
 Some of these schools that enacted new programs to increase their student enrollment are 
starting to see a real change in their enrollment trends overall and especially among minority 
students.  In some of these schools, incoming students and their families don't have to factor in 
the possibility of rising tuition. Through tuition guarantee plans, schools including the University 
of Kansas, Immaculata University, Columbia College, Sewanee University of the South 
and Capitol College have been promising incoming freshmen that their tuition bills won't in-
crease in subsequent years.248  College tuition guarantee programs do vary in name and rules, but 
the assurance of these provides some sense of relief to families.  For example, at the University 
of Kansas the program is called a tuition compact, while at George Washington University, it's 
known as fixed tuition.249 The University of Colorado—Boulder's program only extends to non-
resident students, and Columbia College, unlike some institutions, allows students to qualify for 
the fixed rate for five years, rather than four.250 But all programs may help prospective families 
to better gauge the total costs of an undergraduate education and have the peace of mind that the 
tuition will hold steady.  This finding is not unexpected since it is rational that universities hit 
hard with financial crisis and a drop in enrollment would need to rely less of federal and state 
funding because of the budget cuts at the state level, and of the changes in federal financial aid, 
and focus as businesses do on how the institution will survive the economic crisis.   
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Recommendations for Future Research  
Since this topic is one of much academic debate, and since this paper is limited in scope 
as determined by this researcher at the time of beginning this research to specific fiscal years, it 
is clear that future research can and should be done by academicians and legislative policy mak-
ers collaboratively if there is hope that this issue will not cause further adverse effects to minori-
ty students and to higher education institutions.  Possible future research topics for this research-
er, other researchers, and legislators could be: 
1. Evaluation of lawsuit status, class actions, judgments, and/or outcomes resulting from 
this issue by minority students against the Department of Education, and by universities 
and colleges against the Department of Education on the premise of institutional due pro-
cess violation (for private colleges that close due to this issue), racial discrimination (mi-
nority students unable to go to or stay in college due to this issue), etc. 
2. Evaluation of how this issue changes the original intent of the Higher Education Act 
passed to provide equal access to higher education for all people, and intended to keep 
colleges and universities in business. 
3. Evaluation of the economic impact of this issue found during a time of recession and the 
slow social and financial recovery of the American people. 
4. Evaluation of how this issue directly impacts Historically Black Colleges and Universi-
ties’ ability to continue to stay in business. 
5. Evaluation of how this issue directly impacts Tier 2 schools that traditionally have stu-
dents that take five to six years to complete their degree because of financial concerns, 




6. Evaluation of how this issue may cause a “wealth gap” in higher education attainment 
leading to increased employment disparity or irregularity among races and classes of 
Americans. 
7. Evaluation of institutional decisions to reduce program and degree offerings, and faculty, 
to accommodate a smaller population of students, and evaluation of whether this reduc-
tion will increase a “teach to the employment opportunities available” type of higher edu-
cation system. 
Of course these future topics for research are not the only topics that need to be investi-
gated as society learns more about the impact of this change in Title IV financial aid regulations, 
but these topics will hopefully generate more discussion and be a call to action among educators, 
administrators, and legislators alike to continue to provide equal access to all to the benefits of 
higher education. 
Conclusion 
After so much time in research, it is imperative that this researcher reflect back on the 
hypothesis before proceeding to a conclusion.  When this research began, the hypothesis was that 
the changes in Federal Financial Aid Regulations regarding Title IV funding would be a major 
predictor in the enrollment trends of minority students in higher education, specifically in 4-year 
public universities and in select private HBCUs.  The object of this study was to explore whether 
the financial aid changes caused a great impact on that population’s enrollment in college, and 
thus whether Disparate Impact Theory can be employed to analyze that discrimination.   
 As previously outlined in great detail in this paper and as concluding analysis, disparate 
impact is defined by the Title VI of the Civil Rights Act and prohibits race, ethnicity and national 




Education Amendments of 1972 of the Higher Education Act of 1965, which prohibits sex dis-
crimination.  Disparate impact discrimination theory refers to race and sex-based differences in 
outcomes that may result from application of “neutral” policies notwithstanding the absence of 
intentional discrimination.  It is the lack of intent that makes disparate impact different from oth-
er discrimination, and makes such discrimination challenging to assess, but nonetheless, that 
same lack of intent does not excuse the disparate impact caused.   
In this paper we find that there is indeed an impact on the enrollment of minority students 
in higher education after the changes in federal financial aid occurred in the Fall of 2012.  It is 
clear from the research employed that the answer to the hypothesis is complicated, exploratory, 
and initially seem to indicate that there is a disparate impact.  However, it is an answer that be-
cause it is complicated and requires a more in-depth review of additional factors yet to explored 
is one that needs to be fully answered after the more in-depth review as suggested in the recom-
mendations for future research.   For the Disparate Impact Theory, there is only a need to show 
that the plaintiff is in a protected class, there is a “race-neutral” law, and the outcome or effect of 
the law’s implementation is unequal and disproportionately affecting that protected class, as in-
tent to discriminate is not necessary to prove culpability in Disparate Impact Theory.  In this re-
search the Plaintiff, typically minority college students, is a protected class based on race. The 
Department of Education Title IV financial aid regulations in effect and implemented as of Fall 
of 2012 are race-neutral, and the outcome or effect of these laws has had a very unequal and dis-
proportionate effect on minority students attempting to enroll or maintain enrollment in higher 
education. 
The hypothesis and research questions related to the hypothesis have shown that there is 




parity resulting from the changes in Title IV financial aid, but a more thorough and in-depth re-
view of several other factors beyond the score of this exploratory review is needed to fully an-
swer this questions (answer to Question 1); that the declining enrollment of minority students at 
colleges and universities has resulted, in part, in an adverse financial effect, and even such an 
adverse financial effect on some American institutions of higher education that they have closed 
for business or are near closing, (answer to Question 2); that colleges and universities are now 
needing to develop and implement innovative strategic recruiting plans for new students as well 
as offer creative financial incentives to students including increased scholarship money, sliding 
scale and/or tuition-free options (answer to Question 3) in order to reverse this declining enroll-
ment.  Those colleges and universities that are able to make these adjustments to this disparate 
impact on minority student declining enrollment will have the best chance of reversing this trend 
and ultimately thriving, at best, or at least surviving. 
Overall, this study shows that there are some concerns and some indication of disparate 
impact discrimination in higher education as it relates to enrollment of minority students affected 
by changes in federal financial aid. My results show that students are not likely to be successful 
in litigation, but may find adequate resolution with revision and development of internal univer-
sity policies that assist in rectifying the financial crisis caused by enrollment declines for the uni-
versity. Students will continue to be impacted by the lack of federal financial aid, at least in the 
interim until more outcry from academia, students, legislators, and the community can be more 
effective in lobbying for the Department of Education to reform the current policies for obtaining 
federal financial aid. Dealing with issues of disparate impact discrimination in education equity 
and equality of resources are complicated and will not be alleviated overnight, if at all. We cur-




of economic turmoil for our county. Students with more independent capital, from their parents 
or their own earnings, and those that are accepted into institutions of higher education with 
greater endowments, internal financial resources, and innovative programs like the “tuition guar-
antee” program,  will have better access to higher education degrees. Considering the existence 
of a capitalistic society, there are things that we can do to minimize the impact on students and 
universities. There are changes that can be made to reduce the impact of the enrollment trends of 
minority students in college.  It might appear that an obvious way to alleviate the disparate im-
pact altogether is to revise the federal financial aid policies again to remove the opportunity for 
this to be an issue in the future. I have not put this forward as a recommendation because I am 
concerned that it will have unexpected impacts on our economy. Our economy is already strug-
gling to provide quality higher education with the funding that is available. Specifically allocat-
ing more money to financial aid for higher education could reduce funding in other areas in our 
American education system. This would be a valuable option if it could be achieved without tak-
ing funding away from other education funding. I am in support of changes that minimize the 
impact of policies on enrollment in higher education, especially minority students with fewer 
personal or parental financial resources, which are attending universities with fewer internal, pri-
vate, state, and/or federal funds. Creating situations that minimize the chances of disparate im-
pact discrimination will minimize that impact on higher education enrollment trends of minority 
students. Only time will tell how our government will respond to the concerns and advocacy for 
changes in the federal financial aid policies, but hopefully we will not have to wait long consid-
ering minority student enrollment in colleges continues to decline at this time. I hope that there 
will be changes soon that are in the spirit of the Civil Rights Act and truly provide all students an 
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